Harmon v Taylor [1944] LRSC 29; 8 LLR 416 (1944) (15
December 1944)

H. LAFAYETTE HARMON, Appellant, v. C. FREDERICK TAYLOR, Appellee.
APPEAL FROM THE MONTHLY AND PROBATE COURT, MONTSERRADO COUNTY.

Argued October 23, 25, 26, 30, 31, 1944. Decided December 15, 1944. 1. A deed
of L land ¥ from the Government may be either an aborigine

deed or a public % land grant. 2. Government land % may not be acquired by
preemption except by settlers and, to a limited extent, by

aborigines. 3. A mere settler on public lands with a hope of preemption is,
until he makes his entry, a tenant at sufference, and,

as such, makes improvements thereon at his own risk. 4. A public L land»
grant of 250 acres in consideration of one dollar and certain

duties of citizenship to be performed in connection with the % land ¥, which
is below the accepted minimum rate of fifty cents per acre

formerly authorized by statute, is valid under the 1940 act of the
Legislature authorizing the President to adopt measures which

will insure the economic stability of the country. 5. It is not within the
competency of a private individual in a public % land % grant

to raise the question of insufficiency of monetary consideration as same can
never operate in his favor. This is a point that relates

to the revenues of the country and thus is properly within the bounds of the
proper law officers of the Government to raise and propound.

On appeal from a decision admitting a public % land % grant to probate,
judgment affirmed.
H. Lafayette Harmon lor for himself.

for
himself. C. Frederick Taydelivered the opinion of the

MR. Court.
JUSTICE SHANNON

On April 8, 1943 C. Frederick Taylor, appellee,

obtained from the Government a deed of grant entitled on its face "Public %
Land ¥ Grant" executed by His Excellency Edwin Barclay, then

President of Liberia, for a parcel or tract of % land % lying, situated, and
being in
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Kakata District Number

4 of the Central Province, Liberian Hinterland, for considerations therein
stated and, when said deed was offered for admission into

probate before the Monthly and Probate Court of Montserrado County, H.
Lafayette Harmon, appellant, entered and filed objections
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to its admission, which said objections in their final analysis were by His
Honor Nugent H. Gibson, Commissioner of Probate, overruled

and dismissed with a decree ordering the admission of said deed to probate.
To this decree or judgment of His Honor Commissioner

Gibson, appellant, then objector, duly excepted and prayed on appeal to this
Court. The facts culled from the record of pleadings

before us are as follows : Both appellant and appellee desired to farm and
each in the same locality, that is, on the KakataGibi

motor road in the said Kakata District Number 4, Central Province, Liberian
Hinterland. The appellant seeks to show that he made

application to His Excellency Edwin Barclay, then President of Liberia, for
permission to operate in this area and also asked for

an order for the survey of two hundred acres of %land™%; that the President
did not grant him permission and did not give him the order

for the survey for reasons which will be given later; that he took it upon
himself, and gave notice to the President, to commence

operations in the locality of the said Kakata-Gibi Road, planting rubber on a
large scale; that subsequent to his commencement of

operations under the circumstances stated above, appellee took up a surveyor,
admittedly with a properly and regularly issued order

of survey, and surveyed % land on said KakataGibi Road, which said survey
took in all or nearly all of the land ¥ whereon the appellant

had commenced operations; and that this survey constitutes the basis of the
boundaries indicated on the deed, the subject of these

proceedings. The appellee, on the other hand, attempts to show that the facts
substantially stated above and as pleaded by the
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appellant are of themselves self-serving evidence to show that the appellant
has no vestige of legal claim

to the ®land ¥ in question, appellant having entered it without the
permission of the Government or, better still, against the express will and
order of the President who, when appellant

approached him for an order of survey for %.land ¥ in the interests of a
certain lady who had already occupied same, informed the appellant

that he could not then give appellant permission for the lady to operate in
that area nor could he give the order for survey applied

for because, as the said President told appellant, "her occupancy was
contrary to the policy of the Government which required (a)

that the Government should say where and when new developments would be
opened and (b) a survey and map of the new area should first

be made" ; that notwithstanding the above, the appellant persisted in the
occupancy and encouraged work to go on, naturally at his

own risk. See letter from President Barclay to appellee, infra, p. 420. It is
in relation to these facts that appellant filed his

objections. The main points, principally of law, raised in said objections
are : I. That the deed from the Government was procured

and has been clandestinely obtained under fraud, misrepresentations and
prejudicial intrigues contrary to the statute laws of Liberia

governing the purchase of public % land, in that said tract of land ¥ which
respondent (now appellee) has had surveyed and for which

said deed is granted, is % land % which objector (now appellant) has
occupied, operated and improved for nearly two years with the knowledge
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and acquiescence of the Government; that because of this, the right of
preemption inured to him the said appellant; ,C 2. That because

of the foregoing, he, the said appellant, has priority right of title in and
to said ®land¥; and
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3.

That said deed as granted carries on its face a dual aspect in character

one as an Aborigine Deed, and the other as a Public L Land ¥

Grant--in either of which cases, it cannot stand, the appellee not being an
aborigine and consequently incapable of enjoying a grant

from the Government as such; and the said deed, whilst also purporting to be
a Public % Land ¥ Grant, cannot be correctly taken and accepted

as such in that, although it carries a 250 acre grant it also appears to have
been issued for a meagre consideration of One Dollar

which is contrary to statutes relating to the sale of Public % Land %."
Respondent, now appellee, answering the said objections, denies

that he obtained his deed clandestinely and through fraud,
misrepresentations, and prejudicial intrigues. Appellee claims that the
transaction was open and in consonance with adopted procedure for the
acquisition of such deeds. Appellee also denies that appellant

has any prior right of title or even a right of preemption to said % land™%
which is covered by the deed. He further denies that the

deed as such is an aborigine deed, but insists that it is a % land patent
deed or, to use our statutory title for it, a "Public Land ¥

Grant Deed." Appellee contends that although the monetary consideration shown
on the face of the deed for two hundred and fifty acres

of ®land¥ is one dollar it is not in conflict with the current laws of the
country and the existing policy of the Government, especially

since, from an inspection of said deed, there apears to be another
consideration for the grant of said ®land ¥, to wit: "[Flor and in
consideration of the sum of one dollar paid the Republic of Liberia and of
the various duties of citizenship hereinafter expressly

stipulated to be legally performed. The duties of citizenship which the
grantee has covenanted with the grantor to perform are

that he will cultivate the % land % hereby
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granted by the planting thereon from time to time of such agricultural
products as may be prescribed by Government Regulations ; failing the
performance of this obligation this grant shall become null

and void otherwise to remain in full force and virtue." Appellee argues that
the President having issued the deed as a public Lland

grant in the above manner, it is not within the rights of the courts to
inquire into and attempt to pass upon its legality. Correlating these several

presentations
of issues, it is the opinion of the Court that the decision of this case
depends upon four cardinal points, namely: ( 1) Whether

or not said deed was obtained as claimed by appellant, clandestinely and
through fraud, misrepresentations, and prejudicial intrigues;
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(2) Whether the said deed as granted is an aborigine deed or a public % land
¥ grant; (3) Whether or not the appellant at the time of

the granting of said deed had a priority right of title in and to said % land
¥ that our statutes can recognize and, incidentally, whether

or not our statutes recognize the right of preemption that the appellant can
enjoy; and (4) If the deed granted is found to be a

public % land % grant, whether or not it is covered by any statute law or by
regulations of this country. Taking up the first point,

it is our opinion that there was no fraud, misrepresentation, or prejudicial
intrigue used by appellee to procure and to obtain said

deed. This is supported by a letter from His Excellency Edwin Barclay, then
President of Liberia, to the appellee dated April 15,

1943, which, as said letter indicates, is in the nature of an official
statement and which was made profert of in the pleadings,

wherefrom the following is drawn: "The deed that was issued by Government in
your favour was not influenced by an intrigue, fraud

or
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misrepresentation ; it was a straightforward act on part of Government in
accordance with Government

policy, and upon a request made to me officially." Coming to the second
point, whether the deed as granted is an aborigine deed or

a public % land ¥ deed grant, we do not hesitate to say that there is not the
slightest indication in the wording of said deed that it

is an aborigine deed or intended as such, barring the citation made therein
that it is issued in pursuance of Chapter I, Article

z of the Revised Statutes, which said statute obviously relates to aborigine
grants. The character of the deed must therefore be

determined from its wording, and from this we conclude that it is a public %
land ¥ grant with additional considerations which the previous

form of such deeds did not carry and which considerations possibly are
inserted to adjust said deed to the present policy of the

Government. Now we come to one of the points in the case which we consider
salient to the decision of the matter, whether or not

the appellant at the time of the granting of said deed had a priority right
of title to said ®land™ that our statute can recognize

because of prior occupancy, and, incidentally, whether or not our statutes
recognize the right of preemption that the appellant can

enjoy. Appellant claims that he has a priority right of title in and to said
% land ¥ because of prior occupancy and because of extensive

and expensive operations and improvements which he has carried on and made on
said ®land ™%, and that his operation was with the knowledge

and acquiescence of the Government. In his objections appellant made profert
of a letter addressed to His Excellency Edwin Barclay,

then President of Liberia, dated February II, 1943, protesting the survey of
the appellee. In this letter appellant makes the following

declaration : "Some time ago during the early part of last year, I approached
and informed you that I was preparing to open a rubber

enterprise on the Gibbi Road, on the

422
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other side of the Borlorlah River, and asked you if you would be

good enough to give me an order for survey of two hundred (zoo) acres of
Public ¥ Land ™, which I had selected for this purpose. You

informed me at the time that you were not issuing orders for the survey of %
land ¥ in that District until you had received the report

from the District Commissioner on certain matters which, apparently, you had
referred to him; but that as soon as you received such

report you would give me the necessary order. In the meantime, I informed you
that having selected the site, I would proceed with the felling of the bush
and planting of the rubber

nursery bed. I proceeded with this understanding, and made other expensive
outlay and operation on this spot." Appellee, on the other

hand, insists that this claim of appellant to priority right of title because
of prior occupancy should not and cannot hold because

the manner of occupancy was absolutely and expressly against the will and
consent of the Government. Appellee contends further that

appellant cannot claim that appellant's occupancy was with the knowledge,
acquiescence, and consent of the Government for, besides

appellant's own letter to the President, partially quoted above, wherein no
mention is made of the President having given permission

for appellant to occupy said % land ™ when approached by appellant, the
President tacitly informed the appellant that the permission

for occupation asked for was not granted and that an order of survey would
not be issued, as will fully appear from the letter of

the President to the appellee already referred to and from which the
following is quoted : "Mr. Harmon has never had acquiescence

from the President of Liberia for his occupancy of said %.land». "Mr. Harmon
once came to me and reported that a certain lady had occupied

lands across the Borlorlah
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River, and in her behalf he requested a deed. I refused to grant the deed

for the reason, as I told him, that her occupancy was contrary to the policy
of the Government which required (a) that the Government

should say where and when new developments would be opened and (b) a survey
and map of the new area should first be made. Mr. Harmon

nevertheless encouraged this lady to go on with her planting notwithstanding
the President's intimation to him of the policy of the

Government. The policy of the Government, heretofore referred to, is outlined
in Executive Order No. 9-1941, issued August 4, 1941.

Attention is directed to the irth section thereof. This was brought to the
attention of Mr. Harmon and he was told for that reason

no deed would be granted, and if the lady occupied the % land ™% it was at her
own risk. "You will note from Mr. Harmon's alleged letter

to the President that he confirms in the first paragraph what I have said,
and does not allege therein that I gave consent to this

procedure. The letter that he wrote to me was designed, as all his statements
about me are usually designed, as propaganda against

me. . . . I had already told Mr. Harmon that the % land % could not be
allocated until the surveys were made, and I had nothing more

to say, and never considered the matter of such importance as to warrant a
discussion of this particular claim with anyone.
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"The President never promised Mr. Harmon to give him a deed. That statement
made in the third paragraph of Mr. Harmon's objections

is absolutely false and untrue. . . . "The question of so cents an acre for
public ®land™¥ is a very small matter in comparison with

the general advantages which will accrue to the citizen from following the
development policy of the Government. It appears to me

to be questionable whether a person who has no claim of legal right can make
objections to
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the President

of Liberia exercising the power invested in him by law." It is seen,
therefore, that notwithstanding that appellant bases his claim

to right of title in and to said % land ¥ upon prior occupancy founded upon
the knowledge, acquiescense, and consent of the Government,

the President of Liberia, who is the only official of the Government whom, as
his objections show, appellant approached on the matter

of his % land % acquisition, emphatically and categorically denies ever
giving such consent. The President instead alleges that he refused

to give the permission to occupy and to give the order of survey as prayed
for by appellant. In view of this, it cannot but be concluded

that the occupancy of the % land ™% or any portion thereof by the appellant
was without the sanction and/or approval of the President or of any other
official of the Government

connected with disposition of public lands. The attempted invocation of the
common law doctrine of the right of preemption or priority

right of title must crumble because of the following reasons : (r) As far as
our research of our statutes has carried us, we are

still without any law whereby lands may be acquired in this way except by
settlers, that is, immigrants, and, to a very limited extent,

by the aborigines of the country. Art. IV of the Public Domain Act, 0Old Blue
Book, 136; L. 186364, 24 (2d) § 3. (2) Even where this

right of preemption could stand under our statutes, the appellant would be
without its benefit in that his occupancy was without

the bounds of the procedure prescribed and laid down to be followed since he
had not even had the consent and/or approval of any

% land ¥ officer of the Government as the common law requires : "While in a
sense the right of pre-emption is a bounty extended to settlers

and occupants of the public domain and as such cannot be extended to the
sacrifice of public establishments, or of great public interests;

yet in a larger sense, as advancing such public interests,
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is a right secured by the constitution

and laws of the United States. A mere settler on public lands, with a hope of
pre-emption, is, until he makes his entry, a tenant

at sufferance, and, as such, he makes improvements thereon at his own risk.
It has been held that the rights of occupants of the

public lands are founded on the presumption of a license from the
government." 22 R.C.L. Public Lands § 19, at 255 (1918) . In addition,
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"The power of regulation and disposition over the lands of the United States,
conferred on Congress by the constitution, ceases under
the pre-emption laws only when all the preliminary acts prescribed by those
laws for the acquisition of the title, including the
payment of the price of the % land ™%, have been performed by the settler.
When these prerequisites have been complied with, the settler
for the first time acquires a vested interest in the premises occupied by
him, of which he cannot be subsequently deprived. He then
is entitled to a certificate of entry from the local % land officer, and
ultimately to a patent for the land ¥ from the United States.

The United States, by the preemption laws, does not enter into any
contract with the settler, nor incur any obligation that
the % land ¥ occupied by him shall ever be put up for sale. . . . Id. § 22,
at 258. "Mere settlement on or occupation of the public lands
of the United States confers no rights upon the settler as against the
government or persons claiming by legal or equitable title
under it, although the occupant has made improvements on the % land %, and
his occupation was for the purpose of subsequently acquiring
title under the % land ¥ laws; and so the settler is not entitled to
compensation from the United States for losses sustained by reason
of his enforced removal from the % land. The settler acquires no vested
interest in the land ¥ until he has entered the same at the proper
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% land ¥ office, and obtained a certificate of entry. . . ." 32 Cyc. of Law &
Proc. Public Lands 819-20

(1909) . From the foregoing, it is also necessary to find out what
constitutes entry under the law and what is the right of preemption.

The very same authority sheds light on these questions : "The term 'entry' as

used in reference to public lands means, in its technical

sense, the filing with the register of the ®land™» office of a claim to a
portion of the public lands for the purpose of acquiring an

inceptive right thereto; but the term is applied somewhat loosely to various
proceedings under the % land ¥ laws, and the courts also

use it in its ordinary sense as importing the physical act of entering and
settling upon ®land™»." Id. at 806. "The statutes formerly

gave to settlers on public lands who had improved the same a preference right
to purchase such lands up to a certain amount, at the minimum price of such
lands,

upon complying with the statutory requirements, which was termed the right of
preemption.”" Id. at 827-28. It is readily seen, therefore,

that since appellant is neither a settler within the meaning of our statutes
nor an aborigine of this country, he cannot by any fiction

of law enjoy the rights wvouchsafed to settlers for occupying and settling
upon lands. Furthermore, even where there were statutory

provisions governing the right of preemption, appellant could not enjoy this
right since he had not availed himself of the opportunity

of first obtaining the permission or consent of the Government before
occupying the % land ¥ in question. Therefore, he occupied the

® land ¥ at his own risk. It is to be noted that appellant, in all of his
efforts at defeating the title of the appellee, is not in the

position to give the metes and bounds of the % land ™% to which he is laying
claim since he never surveyed same so that the
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alleged encroachment of appellee upon his % land ™% could be ascertained and
determined. Even though appellant's letter

to the President, partially quoted supra, applies for the survey of two
hundred acres of % land™¥, during argument before this Court

and in answer to a question from a member of the Bench as to the quantity of
%*.land ¥ to which he lays claim, appellant replied that

he was claiming about three hundred acres. It is obvious, then, that
appellant has no vestige of claim to said % land % which can be

a subject of judicial determination in his favor. This brings us to the
consideration of the fourth and last point, if the deed granted

is found to be a public % land™¥ grant, whether or not it is covered by any
statute law or regulation of this country. Before discussing

this question it is necessary to pass upon the submission made by appellant
since one of his points of objection is that the deed

showing on its face a monetary consideration of one dollar for a two hundred
and fifty acre grant is ineffective and illegal, especially

since this Court has unreservedly declared that the deed in question is a
public ®land ¥ grant and not an aborigine grant. It appears

to us that this point of insufficient monetary consideration on the face of
the deed is a point not within the appellant's competency

to raise since it can never operate in his personal or individual favor. If
the point is well founded, it is a point that relates

to the revenues of the country and is properly within the bounds of the
proper law officers of the government to raise and propound.

However, it appears from an inspection of said public ®land % grant in
question that in addition to the one dollar monetary consideration

there is another consideration stated in the deed which the President states
in his letter to appellee, released as an official statement

and made prof ert of in the pleadings without a protest against its existence
and its efficacy. This second consideration consists

of the performance of certain duties of citizenship
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which the said letter further declares to be in

consonance with the policy of the Government. In this respect Administrative
Circular No. 9-1941 is relied upon. It is our opinion

that, taking into consideration the enunciated policy of the Government with
respect to the public domain as particularly emphasized

in said Administrative Circular No. 9-1941, and the act of the Legislature
passed in 1940 authorizing the President under existing

world conditions to adopt measures to ensure the economic stability of the
country, which legislation gave the Executive wide directionary

powers (L. 1939-40, ch. III, § 2), the public *land» grant in question is
in harmony with the spirit, meaning, and intention of the

said act since grants of such a nature have a tendency to encourage
agriculture and to stabilize the economy of the country. Since

the Legislature, to whom is given the power of regulation and of disposition
over the ¥ land™ of the country, has by this act obviously delegated its
power
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to the executive head of the Government, we are of the opinion that this
public % land % grant should be upheld and left undisturbed

since to do otherwise, besides being an undue questioning of the right of the
Executive, would also be questioning the wisdom of

the said enactment or legislation, which it is not within the province of the
courts to do. On this last point of the legal propriety

and sufficiency of the public % land ™% grant in question, especially with
respect to the monetary consideration shown on the face thereof,

which is below the commonly known and accepted minimum rate of fifty cents
per acre as per former and existing statutes, our distinguished

colleague, the Chief Justice, differs from us in our conclusions and is,
therefore, filing a dissenting opinion. It is, however,

useful to state that he agrees with our conclusion that appellant has no
legally accepted right of preemption to the %.land™% by prior

right of occupancy and that, as he is not
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a settler within the meaning of the statutes or an aborigine,

he cannot enjoy the rights and benefits given such classes of citizens under
our L land™ laws. Nevertheless, the learned Chief Justice

feels that the deed should be denied admission to probate because of the
insufficiency of the monetary consideration appearing on

its face which monetary consideration, in his opinion, is expressly contrary
to existing statutes. Therefore Mr. Chief Justice Grimes

feels that the ¥ land™¥ should revert to the Government. It is also to be
observed that, in arriving at the conclusion on the last point

on which our learned Chief Justice differs from us and therefore dissents,
there is no room for any impression that we have been

moved by a notion which would suggest a belief in our acceptance of a
position that the President of Liberia can do no wrong, as

in the political institution of Great Britain it is said of the King. Any
effort to do. this must, besides being uninvited and unwarranted,

leave room for multifarious impressions since neither the pleadings in the
case make it an issue nor has it ever been insinuated

either in the brief of the appellee before us or in the opinion that I am now
reading. Every student of the political institution

of Liberia knows that it is not said of the President, as it is of the King
of England, that he can do no wrong. We are, therefore,

of the opinion that because of what has been stated herein, the ruling of His
Honor Nugent H. Gibson, Commissioner of Probate, should

in principle be, and is, sustained, and that the deed in question should be
admitted to probate, and it is hereby so ordered.

Affirmed.

MR. CHIEF JUSTICE GRIMES,

dissenting.

When the above-entitled cause had been submitted to us for our consideration,
it was discussed

in our Chambers
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three distinct times, whereupon it became clear that on one point it was not
possible

for the views of the majority and myself to be reconciled. Until July 26,
1847, Liberia was a colony of the American Colonization

Society, which appointed a Governor to direct and control all its affairs. To
him, as the representative of the Society about four

thousand miles away, were given powers practically absolute. He was all that
there was of executive power, he presided at all meetings

of the Governor and Council to which Council all legislative power had been
given, and last but not least he, the said Governor,

was Chief Justice of the highest Court, and by virtue of his office had to
preside over all the sessions of said tribunal. The relevant

sections of the laws taken from the Colonial Constitution are : "Art. 2. All
legislative powers herein granted, shall be vested in

a Governor and Council of Liberia; but all laws by them enacted shall be
subject to the revocation of the American Colonization Society.

"Art. 6. The Governor shall preside at the deliberations of the Council, and
shall have a veto on all their acts ; provided nevertheless, that if two-
thirds

of all the members elected to serve in the Council shall concur in passing a
bill or resolution notwithstanding the veto of the Governor,

the same when so passed shall become a law, and have effect as such. "Art.
io. The Executive power shall be vested in a Governor

of Liberia, to be appointed by, and to hold his office during the pleasure
of, the American Colonization Society. "Art. is. The judicial

power of the Commonwealth of Liberia shall be vested in one Supreme Court,
and in such inferior Courts as the Governor and Council

may, from time to time, ordain and establish. The f Governor shall be, ex
oficio, Chief Justice of Liberia, and as such shall preside

in the Supreme Court, which
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shall have only appellate jurisdiction. The Judges, both of the Supreme

and inferior Courts, except the Chief Justice, shall hold their offices

during good behaviour." Constitution of the Commonwealth

of Liberia, i Hub. 650-52, 656. Among the first ordinances passed by the

Colonial Council was the Judiciary Act of the Commonwealth

of Liberia, section i i of which provides : "Sec. i1 r. Be it further enacted
That there shall be one Supreme Court for the Commonwealth,

in which His Excellency the Governor shall preside (he being Ex-officio Chief

Justice of Liberia) , to be held by him at such times,

in such manner, and in such places as he shall from time to time direct, to

it shall belong original jurisdiction in all maritime

cases, and all cases of suits between citizens and aliens, and of all cases

without or beyond the limits of the colony, and the returns

on precepts issued therefrom, shall be made to such courts as may be directed
and said Court shall have appellate jurisdiction,

in all causes originating in the Superior Courts, or carried up by appeal

from the Courts of Pleas and Sessions, or on cases originating

in Justices Courts that have travelled up to it by regular course of appeals,

and the judgments and decisions of the tribunal both

between man and man and the commonwealth and its citizens, or aliens, in all

manner of cases . shall be final. The Colonial Secretary



shall act as the Clerk in said Court, and shall keep such record of all
matters and things connected with the business thereof, as

shall seem meet and right to the Justice thereof to have done and made." 2
Hub. 1468. Vested with the above and sundry other powers

not relevant to this dissent, to the said Governor was delegated powers well
nigh absolute, as the above provisions have been cited

to show; but when it came to the disposal of

4
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the lands of the Colony, his power to dispose of them

was hedged in by sundry restrictions which constituted one exception to his
absolute power. I quote the pertinent sections from the

ordinance relating to lands, reservations, apportionments and improvements
"Be it further enacted: -- That all settlers, on their

arrival shall draw town lots or plantations for which the Governor shall give
them a certificate specifying their number and the

time of drawing. If, within two years from that date two acres of % land™ on
the plantation shall have been brought under cultivation,

the town lot cleared and enclosed and a substantial house built, the said
certificates may be exchanged for title deeds in fee simple.

"Be it further enacted: -- That every married man shall have for himself a
town lot, or five acres of farm % land¥, together with two
more for his wife and one for each child that may be with him -- provided

always that no single family shall have more than ten acres."

1841 Digest, pt. I, Act Pertaining to LLand™», §§ 2, 3, 2 Hub. 1463.
Concurrent with the publishing of the Declaration of our Independence

on July 26, 1847, whereby the Republic came into being, a Constitution was
adopted. Article V, section 1 of said Constitution reads

as follows : "All laws now in force in the Commonwealth of Liberia and not
repugnant to this constitutor [sic], shall be in force as the laws

of the Republic of Liberia, unti[l] they shall be repealed by the
Legislature." 2 Hub. 86i. By virtue of said constitutional provision

the laws already in vogue governing the alienation of public lands
automatically became operative save in any respect in which they

are repealed or modified by enactment of the newly constituted Legislature.
Under the Republic, the Legislature by virtue of the
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above-mentioned provision did not find it necessary to prescribe a civil code
of laws, as the section

of the Constitution above quoted allowed them to copy en bloc all the legal
forms and principles and other ordinances in force in

the Commonwealth when the Republic came into being. But, as regards the
alienation of lands, the Legislature early passed two laws,

the relevant portions of which I now proceed to quote : "Each settler on his
arrival in this Republic is entitled to draw a town

lot or a plantation, for which the President shall give him a certificate
specifying the number and the time of drawing. If a town

lot be drawn it is required, that a house of sufficient size to accommodate
all the family of the proprietor, and built of stone,


http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1944/29.html?stem=0;synonyms=0;query=land#disp70
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1944/29.html?stem=0;synonyms=0;query=land#disp72
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1944/29.html?stem=0;synonyms=0;query=land#disp71
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1944/29.html?stem=0;synonyms=0;query=land#disp73
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1944/29.html?stem=0;synonyms=0;query=land#disp72
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1944/29.html?stem=0;synonyms=0;query=land#disp74

brick, or other substantial materials and workmanship, or if frame or logs,
weatherboarded and roofed with tile, slate or shingles,

be erected thereon, and if completed in two years from the date of the
certificate, the drawer will be entitled to a fee simple deed.

If a plantation be drawn, and within two years two acres of % land % on said
plantation shall have been brought under cultivation, the

certificate may be exchanged for a deed in fee simple. "That every married
man shall have for himself a town lot, or five acres of

farm ®land ™, together with two more for his wife and one for each child
that may be with him--provided always that no single family

shall have more than ten acres. "That women not having husbands, immigrating
to this Republic with permission, and attached to no

family besides their own shall receive each a town lot, or two acres of farm
lands on their own account, and one acre on account

of each of their children--and unmarried men of the age of twenty one years
arriving in the Republic from abroad, or attaining their

majority while resident in the same, and having taken the oath of allegiance,
shall be admitted to draw and
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hold a building lot or five acres of farm ®land ¥ on the same conditions as
married men. . . ." Article IV of the Public Domain Act,

0ld Blue Book, 136, §§ 1-3. The method of procedure for the sale of public
lands is to be found in Article VI of said Public Domain

Act. Section 1 of said enactment created the office of %.Land % Commissioner
and prescribed his duties. Section 2 prescribed the procedures

for the sale of the desired lands, for the disposition of the certificates of
survey, and for the payment of the purchase price ;

it also set forth the liability of the purchaser to the % Land % Commissioner
for the latter's commissions. Sections 3 and 4 state the

following: "All lands surveyed and offered at auction and not sold may be
sold by the ®Land % Commissioner at private sale, payment

to be made the same as % land sold at auction, provided it is not sold below
the minimum prices of land ¥. The minimum prices [sic] of

® land ¥ lying on the margin of rivers, shall be one dollar an acre, and
those lying in the interior of the lands on the rivers Fifty

cents. Town lots each shall be Thirty dollars,

except marshy, rocky and barren lots and plots of % land ¥ which may be sold
to the highest

bidder. "That it shall be the duty of the Registrar, on receiving the
certificate of the ¥ Land % Commissioner with a copy of the Surveyor's
certificate describing the number deed and boundaries of % land™, annexed,
immediately to fill up adeed [sic] with the number of acres,

number of lot and boundaries &c, as per Surveyor's certificate,
countersigning the same as being executed on the authority of the % Land ¥
Commissioner's certificate with the day

and date so executed, and deliver the same over to the purchaser, he paying
for the same. . . . The President is hereby authorized

and requested to lodge in the hands of the Register of each County a
sufficient number of blank deeds for
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lands, to be filled up by the Register according to the 4th, Section of this
Act." Article VI of the Public Domain Act, 0ld

Blue Book, 140, §§ 3, 4. (Emphasis added.) The only methods by which the
public lands could legally be alienated up to 1863 were

those above cited. In 1863, as an incentive to recruiting men to serve in the
militia during the punitive expeditions which were

so frequent in those days, the Legislature passed what has been known as the
Bounty % Land ™ Law. According to said law the Legislature

specifically prescribed a schedule for the grant by the President of a
varying quantity of public lands to men who had served in

any of the punitive expeditions, said quantity varying according to the
number of days, weeks, or months that they had been in actual

service. L. 1862-63, 6, § 1. In the early sixties President Warner became
Chief Executive and, in accordance with the ideology of

the times which was to build Liberia exclusively by immigration from abroad
in addition to encouraging those from the United States,

he extended an invitation to the people of the British West Indies to come
over and throw in their lot with us. The conditions under

which they were to come were carefully examined by a group, at the head of
which was Anthony Barclay, the second person of that name,

as Mr. Justice Barclay now sitting on my immediate left is the fourth in
unbroken succession, although not the immediate son of the

Anthony Barclay referred to but that of his youngest brother, Arthur Barclay.
Among the unsatisfactory terms offered as an inducement

to the prospective immigrants to migrate was the quantity of % land % each
might possess, and the President requested the Legislature

to consider an amendment to the laws governing the apportionment of lands in
that respect. Accordingly, at its session of 1864 the

following enactment was passed, viz.: "That as soon after the passage of this
Act, as pos-
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sible, the

President be, and he is hereby authorized and requested to enter into such
arrangements as shall, in the most economical manner,

in view of our pecuniary embarrassments, increase the population of Liberia,
by renewing the invitation extended in 1862 to persons

of African Descent in the West India Islands, to Liberia, aiding worthy and
industrious persons in the said Islands to emigrate to

this Republic. "That as an additional inducement to persons to emigrate to
Liberia, from the West Indies a grant of Ten acres of

%.land ¥ be assigned to each single individual, and of twenty five acres to
each family. "That the sum of Four Thousand dollars be appropriated

to carry out the provisions of this Act, and the President be, and he is
hereby authorized to draw for the same out of any monies

in the Public Treasury." L. 1863-64, 24 (2d) §$ 1, 3, 4. Accordingly,
immigrants under the leadership of Anthony Barclay sailed from

Barbados on the brig Cora on April 5, 1865 and arrived here on May Io, 1865.
Note, now, how the Legislature restricted this enlarged
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grant of lands only to those persons who should migrate from the West Indies

and those who came in that immigration specially arranged

for between the President and themselves. But what is even more pertinent to

the question now being considered is that although President

Warner seemed to have had an abiding conviction that immigrants from the West
Indies would powerfully boost and enhance the progress

of Liberia, which incidentally it did, he never undertook himself, alone, to

give them the additional quantity of % land ¥ for which

they contended without legislative warrant for so doing. This was the fourth

means prescribed by which the President could legally alienate any portion of
the public domain.

And so the law stood until the eighties.
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The fifth means of disposing of the public domain was due to

a new orientation of national policy. In the early days of the Republic the
policy of the pioneer fathers was as aforementioned to

increase our population by immigration of Negroes principally from the United
States. Liberia had been founded as an "asylum from

the most grinding oppression," and prior to the civil war in the United
States and the incorporation into the Constitution of the

United States of the fourteenth amendment, the opinion of Chief Justice
Taney, in a five to four decision, that the Negro had no

right which a white man was bound to respect, had some appearance of truth in
spite of the concurrence of four Justices in the three

dissenting opinions filed. Dred Scott v. Sandford, 6o U.S. (19 How.)
393[1856] USSC 9; , 15 L. Ed. 691 (1857). But after the thirteenth,
fourteenth, and fifteenth amendments the position of the Negro in the United
States began to undergo

such a complete change for the better that Negroes became more and more
unwilling to abandon their homes for an asylum 4,000 miles

across the ocean, preferring to remain in the United States and improve their
condition there. Simultaneously, but independently,

there was a new force at work in Liberia. Dr. Edward Wilmot Blyden, one of
the greatest leaders of thought Liberia has ever had,

had begun from the latter sixties to preach that Liberia, as a Negro state,
could not be built up wholly by accessions from without.

He insisted that we should have to turn our attention to the indigenous
people of the country, and by amalgamation, intermarriages,

and sundry other inducements cultivate in them a feeling of identity with the
settlers. Benjamin Anderson, our greatest mathematician,

had then made his visit to, and survey of, the route leading to Musardu, and
declared that the best part of Liberia was not on the

coast but up in the plains of Musardu and the Vukka hills. He gradually won
as converts such extraordinary personalities as the late

G. W. Gibson, at one time Secretary of State and President
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of Liberia ; the late H. R. W. Johnson promoted

from Cabinet rank to that of President; Dr. R. B. Richardson, a President of
Liberia College and a former Associate Justice of this

Court; Arthur Barclay, who having filled sundry positions up to and including
three Cabinet portfolios rose to that of Chief Magistrate

; Thomas Washington Haynes, a man who held two Cabinet positions ; and Daniel
Edward Howard, who also went from Cabinet rank to that

of Chief Magistrate. These men and others similarly influenced were
responsible for the new orientation of policy for Liberia. The

first step taken to try and impress upon the aborigines this change of policy
was to provide an added inducement to their seeking

education and Christianity. Consequently, in January, 1888, during President
Johnson's administration, an enactment was passed which

provided that all such youths, male and female, should be entitled to draw
lands in the same quantity and in like manner as immigrants.

L. 1887-88, 3 (2d) § I. In 1905, during the administration of President
Arthur Barclay, a step forward in line with this new orientation

of policy was made when the Legislature prescribed a law for the government
of aboriginal districts. Section two of said enactment

specifically authorized the President to grant lands in common within and
around each site occupied by an aboriginal tribe in such

quantity as to enable each family to have twenty-five acres, with the
understanding that if the male members of the family desired

to vote they would have to petition the Executive Government and, if the
President were satisfied that they were sufficiently intelligent

and civilized, he might order a division of the ®land™¥ so as to enable each
male to have a tract in fee simple and thereby become a

freeholder, one year after which he would be entitled to the suffrage. L.
1904-05, 25 (2d), § 2. My reason for making this historical

survey of the laws enabling the President of Liberia to dispose of any part
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of the public domain is

to show that in each case the deed he has issued must have been authorized by
some specific enactment, which enactment must have

prescribed the consideration, the method of procedure, and all other details
as a prerequisite to, and the authority for, the President

signing any such deed. The deed issued by President Edwin Barclay to Mr. C.
Frederick Taylor admittedly does not conform to any one

of the forms or conditions prescribed by law, and struck me as such an
anomaly that I asked both parties in succession, while the

argument was pending, upon what authority of law the President had issued and
had signed said deed. Mr. Taylor replied with the utmost

naivete that it was based upon a statute passed in 1940 authorizing the
President, under existing world conditions, to adopt such measures as would
ensure the economic stability of the country. Said enactment I now proceed to
quote in full:

"JOINT RESOLUTION ENDORSING THE ACTION

TAKEN BY THE EXECUTIVE GOVERNMENT REFERABLE TO THE DECLARATION OF NEUTRALITY
OF THE GOVERNMENT OF LIBERIA IN THE PRESENT EUROPEAN
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CONFLICT AND EMPOWERING THE PRESIDENT TO TAKE SUCH OTHER ACTIONS AS WILL
ENSURE INTERNAL ECONOMY AND EXTERNAL INTERESTS DURING THE

EXISTENCE OF THE SAID CONFLICT. "WHEREAS, because of the effect of the
existing

conflict in Europe on the legal relation of this

Government with the Powers now at war, the President of Liberia on September
19, 1939, did declare the Neutrality of this Government

in the Conflict,

"It is enacted by the Senate and House of Representatives of the Republic of
Liberia in Legislature assembled:

"Section I. That the declaration of Neutrality in respect of the present
Conflict between the United Kingdom of Great Britain and
the French Republic
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on one hand and the German Reich on the other proclaimed by the President of
the

Republic of Liberia be and the same is hereby approved. "Section z. That the
President of the Republic of Liberia be and is hereby

empowered to take any and all further proper and adequate measures which in
his judgment will effectively insure the internal economy

and external interests of the Republic during the said Conflict. "This Joint
Resolution shall take effect immediately and be published

in hand bills. "Any law to the contrary notwithstanding. "Passed by
limitation." L. 1939-40, ch. III. I next asked if that enactment

were the only authority upon which said deed was granted. Mr. Taylor
answered, "Yes," and seemed to have been surprised by the question.'

But, in spite of the above reply and the exhaustive opinion of my learned
colleagues, I still maintain that the answer to my question

should have been in the negative. In my opinion not only was the deed, the
subject of these proceedings, issued by the President

without any law to warrant the grant but also said grant was ultra vires. And
to seek to justify it upon the enactment of 1940 hereinbefore

quoted is, in my opinion, to base same upon a statute wholly irrelevant,
giving no authority therefor whatever. When, for example,

President Warner was convinced that the West Indian immigration of the
sixties would be a great asset to the Republic, both financially

and agriculturally, did he himself issue any such deeds or did he not apply
to the Legislature for an enactment modifying the conditions

up until then prescribed? In what way can a deed to Mr. Taylor of the nature
of that in this record contribute towards the solution

of the problems of this war? Mark you, I fully agree that our government
since the grant of that deed in 1940, because of international

corn-
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mitments following our change of policy from complete to benevolent
neutrality and afterwards

our entry into the war in 1944, is compelled to stimulate agriculture now as
never before. But my mind refuses to be converted to

the view that any such commitments would warrant the disposal of our public
domain in the manner in which this record shows, without

a specific enactment therefor; nor would any such commitment or any other
consideration enable our President to alienate our public

domain save by one of the statutes now in force or by some other enactment to
be passed, specifically authorizing him to do so, how

to do so, and upon what considerations such lands might be granted to any
person or persons. Moreover, it must not be overlooked

that even in leasing out the public domain, especially to foreigners for long
terms, the Legislature has invariably insisted on reserving

to itself the right to approve the terms and conditions of the lease. It is
my opinion that, great and extensive as are the powers

undoubtedly given to the President of Liberia, he has not been given the
power to dispose of any part of the public domain save as expressly
prescribed

by existing laws or as impliedly given by subsequent approval by the
Legislature of any grant or demise thereof which he may have

made without having previously obtained a legislative enactment upon which to
predicate same. Now the deed, the subject of these

proceedings, does not, in my opinion, conform to either of the two
prerequisites above mentioned. It certainly is not a deed of sale

because it is clear, from the fact thereof, that the President avers therein
that two hundred and fifty acres of public % land ¥ were

sold for one dollar only, when the minimum price of public % land ¥ is fixed
by statute at one dollar per acre near the banks of rivers

and at fifty cents per acre for all those lands interior to those on the
margins of rivers. In the case under review, these two hundred

and fifty acres of public % land™» were disposed of at four-
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tenths of one cent per acre ! Nor is it an

aborigine deed, as the rehearsals in the preamble of the deed itself evince,
since indeed Mr. Taylor during his argument at this

Bar admitted that he is not an aboriginal citizen but one who quite recently
immigrated into Liberia from the West Indies. See preamble

of deed under review; 1 Rev. Stat. § 298; Art. IV of the Public Domain Law,
0ld Blue Book, 136, 8§ / 2. 2 To say that the President

erred in making the grant which the deed before us evidences is not, in my
opinion, to speak derogatively of the President. No President

of Liberia is infallible. Nor, if he attempted to claim he were infallible,
would he be able to find anything in our laws to support

such a thesis. Nor does he enjoy even that psuedo-infallibility which a King
of England enjoys as seen by the maxim "the King can

do no wrong," since no such fiction has ever been attached to the President's
political acts in this country. If, then, in my opinion,
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any act of the President can be shown to be contrary to, or in excess of, the
powers granted him by statute, I feel it to be the

duty of the courts to so declare without any disrespect shown to, or
imputation upon, the character of the President. Indeed, I may

say emphatically, his duties are so many and so diversified, oftentimes
without adequate technical assistance, that it is surprising

that his errors are, relatively speaking, so few. For, as has been remarked
and quoted with approval by us all from Marbury v. Madison,

[1803] USSC 16; 1 Cranch 137, 2 L. Ed. 6o (1803) in the case of Wiles v.
Simpson, 8 L.L.R. 365, decided on November 17 during this term : " 'The
government of the United States has been emphatically termed a government of
laws,

and not of men. It will certainly cease to deserve this high appellation, if
the laws furnish no remedy for the violation of a vested

legal right. " 'If this obloquy is to be cast on the jurisprudence of our
country, it must arise from the peculiar character of the
case.' " Wiles v. Simpson, at 377.
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My own personal opinion is that the deed granted by the President,

objections to the probate of which are now under review, should be declared
to have been issued ultra vires, and should therefore

not only be denied probate but should also be ordered delivered up and
cancelled. On the other hand, and in regard to the claim to

the L land ¥ made by H. Lafayette Harmon, I have been converted to and am in
full accord with my brethren of the Bench that same cannot

be upheld by us, especially after a thorough examination of the statutes with
the resultant failure to find therein any recognition

of a "squatter's right" accorded to any person other than an immigrant, and
the record does not establish that Mr. Harmon immigrated

into Liberia. I agree also that the record does not show that he entered into
possession with the approval of, but rather in defiance

of, constituted authority, and that therefore he is a trespasser ab initio. I
further agree that if the President did not give him

permission to purchase the ®land ™, but rather refused said permission, that
was one of the class of acts of the President with which

the judiciary has no right to interfere. The conclusions which appear to me
to be deducible from the points arising from this case

are the following: i. Neither party has acquired any legal title to the
premises because the deed in question was not issued in conformity

with any existing statute. Hence the deed should not only not be probated but
it should also be delivered up and cancelled. 2. This

Court should decree that the premises are, and shall remain, a part of the
public domain unless and until the President shall issue

a deed based upon a statute authorizing him to part therewith for
consideration prescribed by statute. Inasmuch as my colleagues

see the matter differently I feel it to be my duty to record this dissent.
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Kamara et al v Kindi et al [1988] LRSC 18; 34 LLR 732
(1988) (25 February 1988)

ARMAH KAMARA and HENRY KOLLIE, Appellants, v. BINDU KINDI, TERM KINDI,
et. al., Heirs of the late FAHN KINDI, Appellees.

APPEAL FROM THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT,
MONTSERRADO COUNTY.

Heard November 20, 1987. Decided February 25, 1988.

1. Words of perpetuity appearing in deeds signify an intention to create a fee simple conveyance;
accordingly, they should be construed strongly against the makers or grantors, and most
beneficially in favor of the other parties.

2. Fee simple is the highest possible interest which can be held in real property and it includes all
interests, present and future. It is the largest estate in % land and implies absolute dominion
over the land .

3. The words "and his heirs" are prerequisites to creating an estate in fee simple; they are words
of limitation and of inheritance.

4. Fee simple estates are held directly from the State. It is one in which the owner is entitled to
the entire property with unconditional power of disposition during his life and descending to his
heirs and legal representatives upon his death intestate.

5. Family, by designation, is the collective body of persons who live in one house; a father,
mother and their children; the children of the same parents; a group of persons related by blood
or marriage; those who descend from one common progenitor.

6. Heirs, by definition, is meant those persons appointed by law to succeed to the real estate of a
decedent in case of intestacy; all persons who are called to the succession of property.
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7. The Supreme Court will not uphold its judgment handed down in a previous term of court if
the said judgment did not settle and afford the reliefs sought by the parties and resolve the
uncertainties and insecurity of the parties with respect to their rights, status and other legal
relations or terminate the controversy giving rise to the proceedings.

8. Nephew and nieces who are collateral relatives of a decedent cannot supersede the lineal heirs.

9. The words "to grantee and his families™ refer to the grantee and his immediate family, and
therefore under the law of descent only his lineal descendants are lawful owners of the decedent

property.

Following a judgment of the Supreme Court interpreting the words "Chief Fahn Kendeh and
families of Kindi Town, his heirs, executors, administrators and assigns" to mean all persons
who lived in Kindi Town at the time of the conveyance, the petitioners, lineal heirs of Chief
Fahn Kendeh, petitioned the Court for reargument.

The facts of the case revealed that in 1916, the Republic of Liberia, acting through President
Daniel E. Howard, issued an Aborigine * Land » Grant Deed to "Fahn Kendeh and families of
Kindi Town", conveying to them 204 acres of ® land . In 1981, after the death of Fahn
Kendeh, the appellant commenced construction of a road through the % land », of which Chief
Fahn Kendeh had died seized. Thereupon a dispute developed between the appellants and the
appellees, children of Fahn Kendeh who had been appointed administrators of his intestate
estate. The appellees contended that the property was intended for Fahn Kendeh in fee simple,
while that appellants, on the other hand, claimed that the property belonged to all those families
who at the time of the conveyance, lived in Kindi Town. In order to have the dispute legally
settled, the appellees filed in the Civil Law Court for the Sixth Judicial Circuit, Montserrado
County, a petition for a declaratory judgment.

The Circuit Court ruled interpreting the words of the deed to mean that the property was
conveyed to Fahn Kendeh in fee simple and not to the members or families of Kendeh Town. It
therefore held that only the petitioners/appellees, lineal heirs of Fahn Kendeh, were entitled to
inherit the said property. The appellants excepted to the said ruling and announced an appeal to
the Supreme Court.
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The Supreme Court ruled that the words of the deed "To Fahn Kendeh and Families of Kendeh
Town" meant and were intended to make a conveyance to all families who at the time resided in
Kendeh Town. It therefore reversed the judgment of the trial court and directed the Clerk of the
Court to send a mandate to the trial court to the effect that the % land % was communal property
and therefore belonged in common to the Kendeh Family in Kendeh Town and to the families
who lived in Kendeh Town at the time of the conveyance in 1916; and that persons producing
evidence showing that their families were residents of Kendeh Town in 1916 were entitled to
share in the common undivided ownership of the said % land .

The appellees, not being in agreement with the Court's decision, filed a petition for reargument.

On reargument, the Court reversed itself, holding that in its previous ruling, it had failed to
terminate or settle the controversy giving rise to the proceedings. The Court noted that by that
failure, it had not afforded the reliefs sought by the parties from the uncertainties and insecurity
they were experiencing with respect to their rights, status and other legal relations. The Court
therefore proceeded to reinterpret the words "To Fahn Kendeh and Families of Kendeh Town™ to
mean a fee simple conveyance to Fahn Kendeh. The Court observed that under this new
interpretation, only the lineal heirs of Fahn Kendeh were entitled to inherit from Fahn Kendeh's
intestate estate, to the exclusion of any other collateral heirs or other persons who may have been
in Kendeh Town at the time of the conveyance in 1916.

The Court accordingly affirmed the judgment of the trial court granting the petition for
declaratory judgment.

M Fahnbulleh Jones appeared for respondents. Toye C. Barnardappeared for petitioners.

MR. JUSTICE AZANGO delivered the opinion of the Court.

On March 7, 1916, President Daniel E. Howard issued the below quoted ABORIGINE . LAND
3 GRANT TO FAHN KINDI AND FAMILIES Of THE COUNTY OF MONTSERRADO,
REPUBLIC OF LIBERIA, which was recorded in Volume 94-B pages 108-109 of the records of
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Montserrado County, and filed in the archives of the Department of State, now the Ministry of
Foreign Affairs:

"TO ALL TO WHOM THESE PRESENTS SHALL COME: Whereas, it is the policy of this
government to induce the aborigines of this country to adopt civilization and become loyal
citizens of the Republic; and whereas one of the best things thereto is to grant ® land " in fee
simple to all those to be entrusted with the rights and duties of the full citizenship as voters,
Chief Fahn Kendeh and families of Kendeh Town, Settlement of Paynesville, Montserrado
County, Republic of Liberia, have shown themselves fit to be entrusted with said rights and
duties.

Now, therefore, know ye that I, Daniel E. Howard, for and in consideration of the various duties
of President to grant, give and confirm unto said Chief Fahn Kendeh and families as aforesaid,
his heirs, executors, administrators and assigns forever, the piece or parcel of % land ¥ situated,
lying, and being in the Settlement of Paynesville, Montserrado County, and of the Republic
aforesaid, the number three (3), 1 st Range, part of, and bearing in the authentic records of said
settlement and bounded and described as follows:

Commencing at a point marked by a growing stick and a rock on a little hill North East off a
point feet high water mark and running thence on magnetic bearings North 45 degrees West 25
chains, thence running North 45 degrees West 25 chains, North 45 degrees West 29 chains,
thence running South 45 degrees West 60 chains, South 62 degrees East 46.5 chains North 45
degrees East 10 chains to the place of commencement and containing 204 acres of ® land » and
no more.

To have and to hold the above granted premises (farm % land %) together with all and singular
the buildings, improvements and appurtenances thereto and thereof belonging to the said Chief
Fahn Kendeh and families of Kendeh Town, his heirs, executors, administrators, and assigns as
aforesaid forever. And | the said Daniel E. Howard, President as aforesaid, for myself and my
successors in office, do covenant to and with the said Chief Fahn Kendeh, his heirs, executors,
administrators and assigns that at the ensealing of hereof I, the said Daniel E. Howard, President
as aforesaid, and my successors in office, will forever warrant and defend the said Chief Fahn
Kendeh and families, legal heirs, executors, administrators and assigns against the lawful claims
and demands of all persons to the above granted premises.
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IN WITNESS WHEREOF | the said Daniel E. Howard, President as aforesaid, have hereto set
my hand and cause the Seal of the Republic of Liberia to be affixed this 7th day of March, A. D.
1916 and of the Republic this 69th year.

Sgd. Daniel E. Howard, President"
ENDORSEMENT

ABORIGINE ® LAND » GRANT from Republic of Liberia to Chief Fahn Kendeh and
Families, lot no. three (3), 1st Range (Part of) situated at the rear of Paynesville, Montserrado
County. Let this be registered. sgd. R. Johnson, Judge of Monthly and Probate Court,
Montserrado County, pro-bated this 14th day of March A. D. 1916, .Sgd. R.H. Dennis, Clerk,
Monthly and Probate Court, Montserrado County. Registered according to law, VVol. 94--B pages
108-109," According to the records in the case, Fahn Kendeh was the father of seven children-
five (5) girls and two (2) boys—all of whom are the appellees in this case. The issue surrounding
the ancestry of the appellees and their father, Fahn Kendeh is fully discussed in an opinion of this
Honourable Court in the case Karpai, et al. v. Sarfloh et al[1977] LRSC 17; , 26 LLR 3 (1977).
We shall treat this later on in this opinion.

Fahn Kendeh died intestate on the 14th day of November 1957, leaving personal as well as real
properties in Paynesville, Montserrado County. Later on, two of his children, Bindu Kendeh and
Tarni Kendeh were granted letters of administration by the Monthly and Probate Court for
Montserrado County to administer the intestate estate of their father.

In 1981, Appellants Armah Kamara and Henry Kollie, commenced constructing a road across a
portion of the 204 acres of % land ™, of which the late Fahn Kendeh died seized. Armah
Kamara, one of the appellants herein, was town chief of Kendeh Town at the time and took
advantage of his position to construct the road for the purpose of doing commercial business
with the sand on the beach. Co-appellant Kamara lost his port-folio as town chief as a result of
this. Based upon the dispute between the appellants and the respondents, the appellees sought
relief from the Sixth Judicial Circuit, Montserrado County, sitting in its December Term, A.D.
1981, praying for a DECLARATORY JUDGMENT, wherein they prayed the court to construe
the % land » grant from the Republic of Liberia to Fahn Kendeh and families, and to remove
any uncertainty as to who were the actual owners under the said % land » grant.
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Appellants filed an answer which they subsequently withdrew after petitioners, now appellees,
had filed a reply. The appellants subsequently filed an amended answer to which
petitioners/appellees filed a reply.

In respondents/appellants’ amended answer, they contended that "the % land » was held in
common by Chief Fahn Kendeh and the respective families of Kindi Town". They also
contended that Fahn Kendeh parted with the said property before his death. In support of this
contention, they made profert of a deed which they said Fahn Kendeh had executed in 1958.
They contended further that they were joint heirs of Fahn Kendeh, therefore coowners of the two
hundred and four (204) acres with the appellees.

The appellees, on the other hand, contended that they, being the natural daughters and sons of
Fahn Kendeh and therefore the lineal heirs of Fahn Kendeh, the property, after the death of Fahn
Kendeh descended to them and their families. They maintained that the appellants who are not
lineal heirs or even collateral relatives of Fahn Kendeh, could not inherit the property,

On August 22, 1983, the case was called and heard without a jury with His Honour Eugene L.
Hilton, presiding. Witnesses for both the petitioners/appellees and the respondents/appellants
were qualified and they testified. The evidence on both sides having been submitted, counsels for
both sides argued and submitted their case to the court. On the 21st day of October A. D. 1983,
the trial judge, His Honour Eugene L. Hilton, rendered final judgment, to which exceptions were
taken by respondents who also gave notice that they would "take advantage of the statutes
controlling in such matters." The court noted the exception and ordered the matter suspended.

An appeal having been perfected, the case was heard and determined by this Court during the
March A. D. 1986 Term, presided over by His Honour James N. Nagbe, Chief Justice of Liberia,
with Elwood L. Jangaba, J. Patrick Biddle, Frederick K. Tulay and John A. Dennis, Associate
Justices of the Supreme

Court of Liberia being present. After hearing the arguments in the case, the Court adjudged inter
alia as follows:

"Considering what we have said herein, the judgment of the lower court is hereby reversed, and
the Clerk is ordered to send a mandate below, to the effect that the ® land % in question is
communal property belonging in common to the Kendeh Family of Kindi Town and to the
families in Kindi Town in 1916, Settlement of Paynesville and their heirs and successors; and
that whoever produces evidence showing that his family was resident in Kindi Town in 1916 at
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the time of said grant is entitled to share in the common undivided ownership of said % land »
in fee, until otherwise proper petition is made to government to have said communal tribal
holding divided into individual family holdings in fee as is required by law. Costs ruled against
appellees, " AND IT IS SO ORDERED."

After the above quoted judgment was given, counsel for petitioners/appellees filed a petition for
re-argument and argued inter alia that:

1. On the 29th day of October A. D. 1973, the Republic of Liberia, by and thru the Ministry of
Justice, issued a writ of arrest and subsequently prosecuted co-appellee/copetitioner Bindi
Kindeh (Madam Benda Kai Kpale) for the crime of malicious mischief for having up-rooted a
cotton tree from a portion of the 204 acres of % land ¥, the subject of the petition in the
declaratory judgment case. That at that time, His Honour Elwood L. Jangaba was Assistant
Minister of Justice. Under these circumstances, Justice Jangaba should have recused himself in
the determination of the case, since he had something to do with the case and with the
prosecution of oral of the petitioners/appellees, who was subsequently acquitted by the court.
This salient fact was inadvertently overlooked by Your Honours. Therefore, petitioners/appellees
respectfully pray for re-argument. Copies of the writ of arrest as well as the minutes of the trial
of the malicious mischief came before the Criminal Law Court for the First Judicial Circuit,
Montserrado County, during its February 1974 Term, are hereto attached in bulk and marked
exhibit "A", to form part of this petition.

2. That in keeping with page 2 of the opinion of this Honourable Court in the declaratory
judgment case, the answer of the appellants has been referred to as saying that "the said piece of
property was not only granted by the Republic of Liberia to Chief Fahn Kendeh and his lineal
families of Kindi Town, but also to all other families that happened to have lived in Kindi Town,
in order to allow them chance to vote and to contest elections under the law. Appellants
maintained that had the grant been meant for the one family of Chief Fahn Kendeh, then it would
not have exceeded twenty-five (25) acres to which a family plot was limited....

5. And to which argument counsel for petitioners/appellees objected and called the Court's
attention thereto on the ground that these issues were not raised in the pleadings and in the bill of
exceptions and, that therefore, they could not be legally raised by counsel for appellants for the
first time in his argument before this Court. Reference to appellants’ counsels argument before
this Court which were never raised in the bill of exceptions or in the pleadings appeared in the
opinion of this Honourable Court. Therefore, petitioners/appellees pray for re-argument.
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6. That the petition for declaratory judgment was to determine the rights of the
respondents/appellants and the petitioners/appellees to the 204 acres of “land ¥. This issue has
been inadvertently overlooked in your Honour's judgment and opinion rendered on August 1, A.
D. 1986. The purpose of the petition for declaratory judgment was to determine the rights of the
respondents/ appellants and the petitioners/ appellees to the 204 acres of “land ¥. This issue
was determined by the trial judge, for which the respondents/appellants appealed, but
inadvertently Your Honours overlooked this salient point in your opinion.

7. That in the appellees' brief, they raised the issue as to whether the appellants established any
evidence to the effect that they were even lineal heirs or even collateral heirs to the late Fahn
Kendeh. This important issue was overlooked by your Honours and therefore petitioners/
appellees pray for re-argument.

8. That the respondents/appellants in the case Karpai et al. v. Sarfloh et al.[1977] LRSC 17; , 26
LLR 3 (1977), disavowed any relationship to Chief Fahn Kendeh and to the petitioners/appellees
and, therefore, they could not claim family relationship or ties to the same parties in this case.
This issue was raised in the petition for declaratory judgment as well as in appellees' brief and
strenuously argued by petitioners/appellees' counsel before this Honourable Court. But this vital
issue was inadvertently overlooked by Your Honours, for which petitioners/ appellees
respectfully pray for re-argument.

9. That this Honourable Court's attention was called during arguments to the fact that only the
issues that are tendered in the bill of exceptions should be argued on the merits of the case in
keeping with appellate procedure and law, and that therefore, the question of the 25 acres of %
land ¥ and the conferring of voting rights, and that of community property should not be
entertained, which points your Honours inadvertently did not pass upon in the opinion for which
petitioners/appellees respectfully pray for re-argument.

Opposing these arguments, respondents/appellants seriously contended and forensically argued
that:

1. It is appellants/respondents considered opinion that the only issue this Court was called upon
to review is whether or not the Aborigine ®* Land » Grant Deed executed by the Government of
Liberia was intended solely for Chief Fahn Kendeh, his lineal descendants and collateral
relatives to the exclusion of the other families, their lineal descendants and collateral relatives or
that Chief Fahn Kendeh and the other families and their lineal descendants and collateral
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relatives were entitled to the property. The trial judge ruled that the clause in the % land » grant
deed to Chief Fahn Kendeh and families was intended and referred to Chief Fahn Kendeh and his
immediate family and therefore the appellees/petitioners, being the lineal descendants, are lawful
owners of the property, in keeping with the law governing descend and distribution of intestate
estate. It is from this ruling that the appeal was taken and this Court interpreting the wordings of
the deed concluded that the % land ™ in question is communal property belonging in common to
the Kendeh families of Kindi Town and the families in Kindi Town in 1916, Settlement of
Paynesville, and their heirs and successors.

2. The issue is whether or not this Court is compelled to pass upon all the issues raised in the bill
of exceptions and the brief in arriving at a conclusion, and upon failure to do so, a re-hearing
must be heard to pass upon the issues which were not passed upon in the opinion for which re-
argument is sought. This Court has held that where all the facts presented have in fact being duly
considered by the Court, and where the application presents no new fact, but simply reiterate the
arguments made on the hearing, and is in effect an appeal to the Court to review its decision or
points and authorities already determined, a rehearing will be refused.

Further, a re-hearing will ordinarily be refused where the questions presented by the petition
were fully argued and considered by the Court in a formal hearing; and lastly, it was held as to
the contention that several issues were raised but not passed upon, it has been the practice of this
Court to pass upon issues it deem meritorious or properly presented. It need not pass on every
issue in the bill of exceptions or in the brief. . . . there is no need to cite the plethora of cases in
which this practice has been followed. It goes without saying then that this Court was correct
when it elected to take into consideration the issues which it deemed meritorious in deciding this
case, in keeping with the statutes under Aborigines * Land » Grant and the wordings of the
deed.

Having recourse to and reflection upon the opinion and judgment of the March A. D. 1986 Term,
together with the subject deed in this action and the prayer in the petition for DECLARATORY
JUDGMENT, one or two questions are hovering over our minds. (1) What was the intent of the
State, Republic of Liberia, did it create a fee simple or absolute fee simple to Chief Fahn Kendeh
communal property; (2) Have the judgment and opinion of the March Term, A. D. 1986 settled
or declared the legal rights of the contending parties in keeping with the declaratory judgment
statute of Liberia and the common law; (3) In order to deny or uphold the opinion and judgment
of the 1986 March Term of this Court, is the judgment valid in keeping with law; i.e. what makes
a declaratory judgment generally valid; (4) What is the definition of the word, "families”, and its
connotative and denotative application to the deed and the parties. (5) What are the words and
phrases of the words, "heirs", and "assigns", "heirs at law", "heirship". "heirs by blood", "heirs of
the body" as are reflected in the original ® land ™ grant. (6) What is collateral consanguinity,
and whether or not the heirship mentioned in the deed refers to only the biological heirship or
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were words describing the extent of quality of the estate conveyed and not words designating the
persons who are to take it; (7) Has the 1986 March Term opinion and judgment placed full legal
construction and interpretation on the 1916 deed; (8) What is the traditional chieftaincy concept
and what did it involve regarding property acquired; (9) What was the policy and law of the
Government of Liberia prior and up to 1916 when the subject % land » grant deed was issued.

We hold the opinion that in order to give some consideration to these issues or questions, it is
proper and necessary to have some positive definitions of terms and apply them to the
construction and interpretation of the deed before us, so as to arrive at a just determination of the
petition for a declaratory judgment and the motion for re-argument.

According to PROPERTY AND LAW (CHARLES M. HAAB, LOUIS D. BRANETS, AND
LANCE LEIBRAN treatise) "Property and Law", page 153, estate in fee, an estate in fee is one
which, at the death of its owner, if not otherwise. disposed of by him, descends to his heirs; that
an estate in fee is the same thing as an estate of inheritance. Where it is created by deeds, the
word HEIRS is indispensable, unless otherwise provided by statutes. This is an inflexible rule of
the common law, and no words of perpetuity will supply the place of the word "HEIRS", except
in the grant to corporations where the word successors, though not essential, is usually
substituted. From our view, the words of perpetuity appearing in deeds signified an intention to
create a fee. Therefore, it should be construed most strongly against the maker or grantor, and
most beneficially for the other party, i.e. Daniel E. Howard, the grantor and most beneficially for
the heirs of Fahn Kendeh. Accordingly, the majority opinion and judgment of the March Term,
A. D. 1986, of this Court, should have closely inspected and looked at the wording of the deed
and so interpret same as to whether or not President Daniel E. Howard intended to create a fee
simple, or an absolute or fee conditional. Fee simple is the highest possible interest which man
can have in real property, whether corporal or in corporal; it includes all interests, present and
future; it forms a unit or whole of which all other estates are but fractions or parts, it comes to the
owner with unlimited power of alienation during life, unless he does something to encumber it,
and passes in the same absolute character to his heirs. In our opinion, it did not suit the genius of
President Daniel E. Howard, or for that matter, Fahn Kendeh, to put the property in question
under restrictions with regard to the disposition of the property. Fahn Kendeh preferred to be the
absolute master of what he called his own. In other words, Fahn Kezdeh wanted a grant in fee
simple absolute, which was of potentially infinite duration and freely alienable, and which could
be inherited by any heir of his - a fee that was given without any conditions that might divest him
or his heirs of the property later.

The words, "and his heirs" are prerequisite to creating an estate in fee simple. They are words of
limitation. Fee simple could be made freely alienable, so long as it is done through substitution.
Fee simple, as it was yesterday and today, is held directly from the State, the Republic of Liberia.
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It is not likely that "CHIEF FAHN KENDEH" could have acquired property of 204 acres of %
land » in his own name and include in the deed other additional families who bore no relation to
him. This does not make good sense, though the subject deed may have interlineations,
ambiguities, contradictions, and inconsistency which are questionable. However, since the
question of fraud has not been raised before us, we will refrain from commenting thereon.
Nevertheless, we are not convinced that it was the intention of the State in 1916, having issued
the aforesaid deed in favour of "CHIEF FAHN KENDEH", and families as aforesaid, and "his
heirs, executors, administrators and assigns forever,"” etc. to omit "of their heirs". Could it prick
the conscience of any body to believe that the Government of Liberia intended to create a fee
simple in FAHN KENDEH and include other external families of Kindi Town who had not
applied for % land %?

By means of implication, since it would appear that the deed was supported by points intended as
compensation for Chief Fahn Kendeh to influence his people or families, as is here interpreted to
mean to vote, this act did not confer the right on any other persons who may have been living in
the town at the time or for that matter to their heirs. The deed was not intended to create
communal % land ¥, joint tenancy or tenancy in common. It did not create a community
comprising a town, a municipality, a district, or a neighborhood. This is an entity composed of a
husband, a wife and children, which is quote distinct from that of a town, etc., considered
separately and individually. As a community, they held property by a different title from that
which they held to their separate property.

We hold that the fee was not intended to be communal and to include the number of heads of the
various families who lived in the area at the time in 1916 and to inhabitants of Kindi Town and
their heirs as tenants in common forever; otherwise, the Government of Liberia would have
issued the deed to Chief Fahn Kendeh and a member of heads of the various families at the time,
because this was the policy of Government and Law as far back as 1911 when Arthur Barclay
was president. No succeeding president, including President Daniel E. Howard who succeeded
him, would have had the legal authority to abrogate the same since it was the law passed at the
time by the Legislature and entitled "An Act for the Government of a District in the Republic
inhabited by aborigines approved January 25, 1895."

Here is a format of a similar deed:

"WHEREAS in a section of an Act of the Legislature of Liberia entitled, "An Act for the
Government of a District in the Republic inhabited by Aborigines, approved January 25, 1895, it
was provided that there should be granted to the inhabitants of such town or a district inhabited
by aborigines, sufficient * land ¥ around each town for agricultural purposes; and WHEREAS
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KENDEH WORREL (in the instant case would have been Fahn Kendeh) Chief of Kindi Town in
the county or district and the inhabitants of said town to the number of all heads of FAMILIES,
have applied for a grant of % land ™ in accordance with the provisions of said Act, now
therefore I, Arthur Barclay, President of the Republic of Liberia, for myself and my successors in
office do give, grant and confirm unto the said KENDEH, CHIEF OF KINDI TOWN and to the
inhabitants aforesaid, their heirs as tenants in common forever, all that piece or parcel of % land
" situated lying and being in the rear of Paynesville in the County of Montserrado and bearing
in the authentic records of raid Settlement the number... ( DESCRIPTION HERE)

"TO HAVE AND TO HOLD THE ABOVE GRANTED PREMISES TOGETHER WITH all
and singular the buildings, improvements and appurtenances thereof and thereto belonging to the
said KENDEH, CHIEF OF IUNDI TOWN AND THE INHABITANTS THEREOF, AND
THEIR HEIRS FOREVER, and I, the said Arthur Barclay, President aforesaid, for myself and
my successors in office, do covenant to and with the said persons and their heirs, and that at the
ensealing hereof, | the said Arthur Barclay, President aforesaid, by virtue of my office and by
authority of said Act had good right and authority aforesaid, will forever warrant and defend the
said Chief Fahn Kendeh and families, legal heirs, executors, administrators, and assigns against
the lawful claims and demands of all persons above granted premises.

THE INHABITANTS THEREOF AS TENANTS IN COMMON; and I, the said Arthur Barclay,
President as aforesaid and my successors in office, will forever warrant and defend the said lands
to the said Chief Kendeh and INHABITANTS OF IUNDI TOWN, THEIR HEIRS, against the
unlawful claim of all persons claiming any part of tile above granted premises."

THE ABOVE TRACT OF ©*. LAND » CANNOT BE SOLD, TRANSFERRED, OR
ALIENATED WITH-OUT CONSENT OF TIE GOVERNMENT OF THE REPUBLIC, IN
WITNESS WHERE OF ..................

Additionally, President Daniel E. Howard would have declared to all mankind that this parcel of
* land » was not to descend to the lineal heirs of Fahn Kendeh, Chief of Kindi Town, and to
collateral relations, according to the rules of descent, upon their death and according to the
policy of Government at the time.

In the habendum clause, President Daniel E. Howard would have repeated the same character of
persons designated as inhabitants or tenants in common as grantees, as set forth in the premises,
and described the estate conveyed to them and for what use, as was the intent and spirit of the
law referred to supra. This practice never degenerated into a mere useless form. If the Deed now
in question was issued in recent past, there would be no need for the practice because the
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premises would contain the names of parties and specifications of the . land » granted and the
deed would be effectual without the habendum. 8 R.C.L. 922.

On the contrary, the very fact that the deed reads inter alia:

"And whereas one of the best things thereto is to grant * land % in FEE SIMPLE to all those,
themselves to be entrusted with the rights and duties of the full citizenship as voters, Chief Fahn
Kendeh and FAMILIES of Kindi Town, Settlement of Paynesville, Montserrado, Republic of
Liberia . . . various duties of President to grant, give and confirm unto said Chief Fahn Kendeh
and FAMILIES as aforesaid, his heirs executors, administrators and assigns forever that piece or
parcel of % land » situated, lying and being in the rear Settlement of Paynesville, Montserrado
County...To have and to hold the above granted premises (Farm % Land %) together with all and
singular the buildings, improvements and appurtenances thereto and thereof belonging to the said
Chief Fahn Kendeh and Families of Kindi Town, his heirs, executors, administrators and assigns
as aforesaid forever"

clearly indicates that FAHN KENDEH was to possess and enjoy the premises without
interruption and his descendants were to succeed to the enjoyment of this property.

The argument of counsel for respondent that the % land » -204 acres belong to all of them, the
contending parties, it being of communal % land » cannot hold. Wordings of the deed could not
be contradictory or inconsistent, especially so when there is nothing in the subject deed which
indicates that FAHN KENDEH, CHIEF OF KINDI TOWN AND THE INHABITANTS
THEREOF AND THEIR HEIRS, FOREVER, shall have and hold the premises together with all
others belonging to Kindi Town. Nowhere is it indicated in the deed that the government of
Liberia covenanted with Chief Fahn Kendeh and inhabitants of Kindi Town and "their heirs", as
tenants in common, that it will forever warrant to defend the said Chief Fahn Kendeh and
INHABITANTS OF KINDI TOWN, "their heirs", against the unlawful claim of all persons
claiming any part of the above granted premises. Nowhere also in the subject deed is it indicated
that "the above tract of ® land » cannot be sold, transferred or alienated without consent of the
Government of the Republic of Liberia, it being communal property."

On the contrary, President Daniel E. Howard emphatically declared as follows:
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"I, the said Daniel E. Howard, President as aforesaid, for myself and my successors in office, do
covenant to and with the ®land *."

Furthermore, nowhere from the face of the deed is it indicated, in words or by implication, that it
was intended by the Republic of Liberia, in keeping with universal fundamental rules that one
tenant in common or inhabitant could not maintain trespass against another, so long as both
retain possession of the 204 acres of * land *; that the possession of one inhabitant was
presumed not to be adverse to but was held to be for the benefit of other inhabitants; or that he
could not convey his interest in any particular portion of the estate described by the metes and
bounds, as such a conveyance would injure the rights of his cotenant or other inhabitants in case
of partition; and that therefore, one of several tenant in common could not dedicate a portion of
the . land ™ to the public.

Nowhere is it indicated from the face of the subject deed, in words or by implication, that all the
inhabitants of the 204 acres were co-tenants and common holders or had entire possession of the
whole property, and that there was a fiduciary relation among them which imposes on their
mutual rights to protection, so that any act which any tenant or inhabitant did for the benefit of
the property was presumed to be for the benefit of the property, and that no one inhabitant would
be permitted to prejudice the rights of the other tenants. Nowhere on the face of the subject deed
is it indicated, in words or by implication, that there was any fiduciary relation between the
inhabitants such that one could not buy an outstanding encumbrance against the property for his
own benefit, but that any purchase of whatsoever nature would inure to the benefit of all the
inhabitants, although the purchaser may be entitled to receive contributions from the other
inhabitants for their share of the purchase. Nowhere on the face of the subject deed are there
words inserted to include any person making any portion of the 204 acres of % land ¥ his
principal seat of residence or business or intending to make it his or her home, or one who came
to Kindi Town to contribute to the welfare of the people, or that it meant dwellers or
householders, including holders in fee simple for life, years, or at will and those having interest
in the *.land .

Apparently, the majority opinion and judgment in the March Term, 1986, seems to have been
persuaded or influenced by the phrase "CHIEF FAHN KENDEH AND FAMILIES" or Kindi
Town, when our distinguished colleagues then arrived at the conclusion which they did. That
conclusion did not fully consider the construction and interpretation of the deed and the ruling of
His Honour Eugene Hilton, which was read out of context. Instead, the Court laid greater
emphasis on the word "FAMILIES".
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By definition, "families™ is the plural of "family". It refers to servants in a household, household
from the Latin word FAMILIA it is the collective body of persons who live in one house; a
father, mother and their children; the children of the same parents; one's husband or wife and
children; a group of persons related by blood or marriage, relatives; those who descend from one
common progenitor; descent, lineage; honorable descent; a collection or union of things having
common source or similar features; family circle(s), a group consisting of the members of a
family and intimate friends; family tree(s) chart showing the relationship of all the ancestors and
descendants in a given family; all the ancestors and descendants in a given family. WEBSTER
INTERNATIONAL DICTIONARY 82.

By further definition, a family, in its origin, is meant servants or slaves; but now it embraces a
collective body of persons living together in one house, under the same management and head,
subsisting in common and directing their attention to a common object; the promotion of their
mutual interests and social happiness; a collective body of persons living together under one
head or manager. All these persons who constitute the members of the same household. As used
in statutes of descent, the word is usually construed to mean those who have the blood of the
ancestors. BALLENTINE'S LAW DICTIONARY 456-457; 13 R. C. L. 552; 28 R. C. L. 256.
And by other definition, the word "heir" is meant those persons appointed by law to succeed to
the real estate of a decedent in case of intestacy. . . But in modern usage, the term as implied
come in any manner to the ownership of any property by reason of the death of an owner, and
may therefore include next-of-kin and legatees, as well as those who take by descent. By civil
law, the term applies to all persons who are called to the succession. 9 R. C. L. 23.

The weight of authority holds that the word "HEIRS", when used in any instrument to designate
the persons to whom personal property is thereby transferred, given, or bequeathed, and when
not explained by the context, means those who would, under the statute of distribution be entitled
to the personal estate of the persons of whom they are mentioned as heirs in the event of death
and intestacy. But when used without explanatory context, the word should be understood in its
legal and technical sense. It may, however, be construed to mean children, when it clearly
appears from the other parts of the deed that it is not used by the grantor in its technical
meanings. 8 R. C. L. 1036. It means persons entitled by law to succeed to the real estate of a
descendant, namely those persons who are related by blood and who would take his real estate if
he died intestate. In civil law, the word applies to all those who succeed to such property,
whether by will or by operation of law. 28 R. C. L. 287.

Now, reading the deed in its full context it is not difficult to concede that the Republic of Liberia,
in granting FAHN KENDEH and families the 204 acres of * land », did not intend to create a
communal estate, it intended to create an estate in absolute fee simple to Fahn Kendeh, to be
enjoyed by his families, heirs, executors and administrators forever, and not "TO THE
FAMILIES IN KINDI TOWN IN 1916, SETTLEMENT OF PAYNESVILLE AND THEIR
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HEIRS AND SUCCESSORS: AND THAT WHOEVER PRODUCE evidence showing that his
family was residence in Kindi Town in 1916 at the time of said grant is entitled to share in the
common undivided ownership of said % land " in fee until otherwise proper petition is made to
government to have said communal tribal holding divided into individual family holdings in fee
as is required by law."

When used in a deed, the word "heirs™ is a word of limitation and will be so taken in the absence
of anything to indicate that it was used in a contrary sense; but it may be construed to mean
children when it clearly appears from the other parts of the deed that it is not used by the grantor
in its technical meanings. 8 R. C. L. 1036. It means persons entitled by law to succeed to the real
estate of a decedent, namely those persons who are related by blood and who would take his real
estate if he died intestate. In civil law, the word applies to all those who succeed to such property
whether by will or by operation of law. 28 R. C. L. 287.

Further, according to authorities, the term "fee simple" defines the largest estate in . land »
known to the law and necessarily implies absolute dominion over the % land . There can be
only one estate in fee simple to a particular tract of ® land . It is an estate of inheritance,
unlimited in duration, descendible to all the heirs of the owner alike to the remotest generation,
and aside from the fact that it may be created so as to be defensible and subject to executory
limitations or granted or devised subject to a condition subsequent. . . . It has also been defined
as an estate of perpetuity, conferring an unlimited power of alienation and which no person is
capable of having a greater interest. An absolute or fee simple estate is one in which the owner is
entitled to the entire property with unconditional power of disposition during his life, and
descending to his heirs and legal representatives upon his death intestate. 28 AM. JUR. 2d.,
Estate, § 10, at 81.

Again, it is a well established common law rule that words of inheritance such as the word "heir"
or its equivalent, were necessary in a deed in order to convey an estate in fee simple to the
grantees. 28 AM. JUR. 2d., Estate, § 14, p. 87.

The habendum CLAUSE IN A DEED, "to have and to hold", defines the extent of the ownership
in the thing granted to be held and enjoyed by the grantee. The office of the habendum is
properly to determine what estate or interest is granted by the deed, though office may be
performed by the premises, in which case the habendum may lessen, enlarge, explain or qualify
but not totally contradict or be repugnant to estate granted in the premises. BLACKS LAW
DICTIONARY 639 (5th ed.).


http://www.liberlii.org/cgi-bin/LawCite?cit=28%20AM%20JUR%202
http://www.liberlii.org/cgi-bin/LawCite?cit=28%20AM%20JUR%202
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1988/18.html?stem=0;synonyms=0;query=land#disp49
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1988/18.html?stem=0;synonyms=0;query=land#disp51
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1988/18.html?stem=0;synonyms=0;query=land#disp50
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1988/18.html?stem=0;synonyms=0;query=land#disp52
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1988/18.html?stem=0;synonyms=0;query=land#disp51
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1988/18.html?stem=0;synonyms=0;query=land#disp53
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1988/18.html?stem=0;synonyms=0;query=land#disp52
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1988/18.html?stem=0;synonyms=0;query=land#disp54

Because we are of the considered opinion that the opinion and judgment of the March Term of
1986 (1) did not settle and afford the reliefs sought by the parties from uncertainty and insecurity
with respect to their rights, status and other legal relation, in that the judgment did not terminate
the controversy or remove the uncertainty; did not liberally construe the deed of President Daniel
E. Howard was not affirmative or negative in form and effect of a FINAL JUDGMENT; did not
fully determine the question of the construction and validity of the DEED arising under the
statutes, contract or franchise of the portion and obtain a declaration of the rights, statutes or
other legal relation thereunder, did not adjudicate the rights of the executors, administrators,
heirs, and next-of-kin who are all members of the Fahn Kendeh's families; did not ascertain and
determine the class of heirs, and next-of-kin or other fiduciaries to the estate; did not determine
question arising in the administration of the estate; failed to state that it had refused to render or
entered a declaratory judgment where such judgment, if rendered, would not have terminated the
controversy giving rise to the proceedings; did not review the judgment of His Honour Eugene
Hilton in the same way as other judgments; did not reflect by evidence the relationship of the
contending parties to FAHN KENDEH AND FAMILIES and to distinguish between FAHN
KENDEH AND FAMILIES AND FAHN KENDEH; and the families; and did not reflect by
evidence or otherwise the relationship of the contending parties to Fahn Kendeh, either as heir,
heirs, collateral heirs, conventional heirs, heir legal, heir of provisions, heir and assigns, heir by
blood, heir of the body, collateral consanguinity and collateral descent, so as to determine who is
actually entitled to the parcel of Yland ¥ as grantees, thus rendering a declaratory judgment
construing the Yland ¥ grant from the Republic of Liberia to Fahn Kendeh and families, and
ascertaining and removing the uncertainties, we find it very difficult to uphold the opinion and
judgment of the March Term, A. D. 1986.

Therefore, in view of all that we have observed both in term of law, facts and circumstances, as
are brought out in the briefs and arguments of the parties, and because the A. D. 1986 March
Term opinion and judgment of this Court had patently overlooked the enumerated decisive issues
which were raised in the petition and prayer of the petitioner in the Civil Law Court for the Sixth
Judicial Circuit, during its September Term 1983, and argued before this Bench, it is our
considered opinion that the opinion and judgment of His Honour Eugene Hilton, quoted herein
below word for word is correct:

"The petitioners who are lineal heirs of the late Fahn Kendeh as well as administratrix and
administrator respectively, of his intestate estate, have prayed this Court to render a declaratory
judgment construing the Aborigine % Land % Grant to Fahn Kendeh and families from the
Republic of Liberia and thus ascertain and remove uncertainties as to who are the actual grantees
under the said % land » grant.

The petitioners contend that they are daughters and sons of Chief Fahn Kendeh and that since the
204 acres of % land » was granted to their father "Chief Fahn Kendeh and families", the
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property after his death, descended to them and their families; and that the respondents, who are
not lineal heirs of the late Fahn Kendeh, cannot have superior rights to the property.

The respondents alleged in essence that they are lineal heirs of the late Kema Kpendi, purported
sister of Chief Fahn Kendeh; that the phrase "Chief Fahn Kendeh and families of Kindi Towns,
in the deed does not refer to Chief Fahn Kendeh and his immediate family, but to the respective
families of Kindi Town which, according to respondents, include petitioners, on the one side, and
respondents on the other, thus making them joint owners of the property; that the late Chief Fahn
Kendeh parted with the property before his death by executing a guaranty deed on January 10,
1958 in favour of Bindu Safrua, Kaial, Dongo, et. al.; that as joint owners of the property, they
and petitioners sold a portion of the property to Rev. Lartey and others; and that the deed
conveying the type % land % speaks for itself and therefore there was no uncertainty as to the
ownership of the said property.

The evidence adduced at the trial shows that the late Fahn Kendeh died on November 14, 1957,
leaving seven children: Bindu Kendeh, Treni Kendeh, Gama Kendeh, Gbessie Kendeh, Kula
Kendeh, Lami Kendeh and Gboto Kendeh and that Fahn Kendeh was the only surviving child of
the late Kendeh Worrel.

Co-respondent Armah Kamara produced two witnesses, his sister Saulla Kamara and Mr. Bai T.
Moore, who testified that Kema Kpeno, mother of Armah and Safula Kamara, were John
Kendeh' s sister; but on cross examination, it was revealed that in an ejectment suit between
Bindu Kendeh and Safula et. al., lineal heirs of Kema Kpene, decided by the Supreme Court on
April 29, 1977, the same Safula testified that she did not know Fahn Kendeh and that she bore no
relationship to Fahn Kendeh. The relevant part of that opinion, at page 14, is as follows:

"She also testified that she did not know anyone called by the name of Fahn Kendeh but she
knew someone that Fahn Karpai and that was Bendu's's father. That Kahn Kendeh alias Fahn
Karpai bore no relationship to Kindi Worrell. He was a Gbandi man who lived in Kindi Town
like the others as Fahn Karpai and Bendu Karpai. When asked where did Fahn Karpai come from
to be in Kindi Town, she replied that he came from Grand Cape Mount County, but firstly lived
at Ziamah, but later migrated to Kindi Town under unpleasant circumstances.

She could not reconcile her testimony in this case with her testimony in the previous case, thus
creating a doubt as to the relationship between her mother Kema Kpene and Fahn Kendeh. On
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the cross, Bai T. Moore admitted that he did not know the real relationship between Fahn
Kendeh and Kema Kpena, but that he was testifying as to what was told to him.

Except that co-respondent Henry Kollie is an uncle of co-respondent Armah Kamara, his
relationship to petitioner or to Fahn Kendeh was not established.

In the face of the evidence showing that Fahn Kendeh, died on November 14, 1957, a doubt is
raised with respect to the deed, Kema Kpana and Jartu Kedeh whose names do not appear
anywhere in the deed.

The deed presented by respondents evidencing a conveyance of % land » to Rev. Lartey does
not show that the % land » was disposed of jointly, only that it was witnessed by respondents.
But even if the deed were signed jointly, that in itself does not make respondents owners of the
parcel of €. land .

It having been established from the evidence that petitioners are the lineal heirs of Chief Fahn
Kendeh, the important issue is whether the grant is to Chief John Kendeh and the families of his
lineal heir, of Kindi Town as petitioners contend, or whether it is to Chief Kendeh and the other
families of Kindi Town as averred by respondent. We do not agree with respondents that there is
no uncertainty as to ownership of the said property because if this were true, a dispute as to
whom the * land » was conveyed would not arise. Clearly, there is a need to declare the fights,
status and other legal relations of the contending parties in the proceedings; equally so there is a
need to have determined a question of construction arising under the % land » grant. See Civil
Procedure Law, Rev. Code 1: 45.1- 43.3 and 43.10.

Among the rules for the construction of deeds, there is a requirement that deeds should be
construed favorably and as near the intention of the parties as possible, consistent with the rules
of the law. The construction ought to be put on the entire deed; and the whole deed ought to
stand together, if practical.”

In reviewing the aborigines % land » grant admitted into evidence, it is observed that the
granting and habendum clearly reads as follows:
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"Now therefore, know ye that I, Daniel E. Howard for and in consideration of the various duties
of President to grant, give and confirm unto said Chief Fahn Kendeh and families as aforesaid,
his heirs, executors, administrators and assigns forever that piece or parcel of land ¥ situated
lying and being in the rear Settlement of Paynesville, Montserrado County, and of the Republic
aforesaid. . . .

To hove and to hold the above granted premises (farm % land ) together with all and singular
the buildings improvements and appurtenances thereto and thereof belonging to the said Chief
Fahn Kendeh and families of Kindi Town, his heirs, executors, administrators and assigns as
aforesaid forever. And I, the said Daniel E. Howard, President as aforesaid, for myself and my
successors in office do covenant to and with the said Chief Fahn Kendeh, his heirs, executors,
administrators and assigns that at the ensealing hereof, I, the said Daniel E. Howard, President as
aforesaid, and my successors in office, will forever warrant and defend the said Chief Fahn
Kendeh and families, legal heirs, executors, administrators and assigns against the lawful claims
and demands of all persons above granted premises.'

It is our opinion that the intent of the grantor is that the property would be conveyed to Chief
Kendeh, and there-after it would descend to his heirs and their families. If it were intended
otherwise, then the word "their" instead of "his" would have been used in referring to heirs,
administrators, etc.

This being so, the petitioners who are lineal heirs have a superior right to the property. Both
Safula and respondent Armah Kamara admitted that petitioners are the children of Fahn Kendeh.
The respondents, according to the evidence, bear no relationship to Chief Fahn Kendeh, and
therefore, they are not entitled to inherit from him. Even if they claim that they are nephews and
nieces of Chief Kendeh, they would be morally collateral relatives who cannot supersede the
lineal heirs. See Decedents' Estate Law, Rev. Code. 8:3.2 (b) which reads:

"If the decedent leaves surviving one or more lineal decadents but no spouse, the entire estate to
the children and to the issue of any deceased child in accordance with the provisions of section
3.41." See also Cole v. William, [1950] LRSC 11; 10 LLR 370 (1950).

Credence cannot be given to the deed allegedly executed by Frank Kendeh in 1958, in view of
the evidence adduced showing that the said Fahn Kendeh died in 1957 - a fact which respondents
have not denied.
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We therefore rule that the clause in the % land » grant "to Chief Fahn Kendeh and families"”,
refer to Chief Kendeh and his immediately family, and therefore the Petitioners, being lineal
descendant of Chief Kendeh are the lawful owners of the property in keeping with tine law
governing descent and distribution of the intestate estate.

Given under my signature and seal of court
this 21st day of October, A. D. 1958. Eugene L. Hilton
ASSIGNED CIRCUIT JUDGE PRESIDING"

The same is sound in law and therefore affirmed and confirmed to all intents and purposes. The
Clerk of this Court is hereby ordered to send a mandate to the court below informing it of this
judgment, with instructions that it resumes jurisdiction of the cause of this action and enforce its
judgment. And it is hereby so ordered.

Judgment affirmed.

MR. JUSTICE KPOMAKPOR dissents.

Although I agree with some of the conclusions reached today by the Court, | have found myself
unable to harmonize my legal convictions with those of the rest of my colleagues in their opinion
arrived at as regards the motion for reargument. Hence, | did not sign the opinion of the Court on
said motion; and therefore this dissenting opinion on said motion.

The above entitled cause was disposed of during the March Term, A. D. 1986, of this Court, in
which judgment was rendered in favour of the respondents/appellants, referred to hereinafter as
appellants. The essence of the Court's opinion, delivered through our former colleague, Mr.
Justice Jangaba, was that the * land » grant was a special fee simple communal property which
vested title in Chief Fahn Kendeh, his family and other families in Kendeh Town at the time the
grant was made in 1916. | am convinced that this was the only possible result given the facts and
circumstances and the deed involved.

The present petitioners/appellees, referred to hereinafter as appellees, were petitioners in
proceedings for a declaratory judgment in the trial court. Feeling that some vital points of facts
and law had been inadvertently overlooked by this Court in its 1986 opinion, the petitioners filed
a nine-count petition in the office of the Clerk of this Court for a reargument of the case. Of the
nine counts, count one was withdrawn by the appellees. The remaining points, stressed by them
in their brief and argued before us, are these:
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1. That this Court overlooked and failed to decide or determine the all-important issue regarding
the rights of the parties to the 204 acres of % land .

2. That the opinion of the court inadvertently referred to the answer and amended answer in the
court below as having stated that had the grant been meant for Chief Fahn Kendeh and his
immediate family, it would have been limited to 25 acres and not 204 acres; when indeed this
issue was never pleaded by the appellants.

3. That this Court overlooked the issue of whether the appellants established any evidence as to
their being either lineal or collateral heirs of Chief Fahn Kendeh.

4. That the Court overlooked the fact that in the case of Karpal, et al v. Sartlor, et al[1976]
LRSC 23;,25 LLR 3 (1977), the appellants disavowed any relationship to either Chief Fahn
Kendeh or the appellees; said issue having been raised in the petition and brief of petitioners and
argued before this Court.

In resisting the petition for reargument, the appellants filed a three-count brief, in which the
following points were emphasized:

1. That the Court did not overlook any important point; in that the Court decided the main issue
raised by the pleadings; that is, the Court construed the instrument of grant to be communal
property to chief Fahn Kendeh, his family and other families of Kendeh Town.

2. That. the Court was legally correct when it elected to consider only issues it deemed
meritorious in determining the case, and that its failure to pass upon all issues raised by a party is
not necessarily a ground for which reargument will be granted.

In my opinion, the issues raised by the motion for reargument and the resistance thereto are as
follows:
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1. Whether or not the allegation of the appellees that this Court inadvertently overlooked and
failed to decide the central issue regarding the rights of the parties to the 204 acres of % land »
is supported by the records and the 1986 opinion of this Court?

2. Whether or not this Court inadvertently overlooked the issue as to whether the appellants
established any evidence to the effect that they are lineal or collateral heirs to the late chief Fahn
Kendeh, which issue was raised in the appellees' brief.

3. Whether or not the contention of the appellees that the 1986 opinion of the Court inadvertently
referred to the answer and amended answer in the court below as having stated that had the 204
acres grant been meant for Chief Fahn Kendeh and his immediate family, it would have been
limited to only 25 acres?

4. Whether or not this Court inadvertently overlooked and failed to pass upon the issue of
appellants disavowing any relationship to Chief Fahn Kendeh as reported in the case of Karpai
et. al. v. Sarfloh et. al.[1977] LRSC 17; , 26 LLR 3 (1977), which issue was raised in the court
below as in appellees' brief and argued before this Court?

This briefly is the synopsis of the thrust of the arguments of the parties before this Court. I shall
resolve these issues in the reverse order.

In Rule 9, Part 1, of the Supreme Court Rules, it is stated:

"Permission for - For good cause shown to the court by petition, a reargument of a cause may be
allowed when some palpable mistake is made by inadvertently overlooking some facts, or points
of law."

The Liberian Law Reports are replete with opinions of this Court which hold that: "A petition for
reargument is not granted to challenge the opinion and judgment of the Supreme Court on points
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of law and facts raised and already decided by the Court simply because the petitioner is of the
opinion that the Court is wrong in its conclusion on the law and facts. Reargument is intended to
call the Court's attention to the points of law and fact previously raised in the argument and
which the Court inadvertently overlooked to pass upon . .. ." American Underwriters Inc. v.
Fares Import-Export, 30 LLR (1982); also cited was the case; Intrusco Corp., et al v. Tulay, et
al, 32 LLR 35(1984).

Reargument is for the "purpose of demonstrating to the court that there is some decision or
principle of law which would have controlling effect and which has been overlooked, or that
there has been a misapprehension of facts.” BLACK'S LAW DICTIONARY (4th ed.).

Since | am passing upon a motion for reargument, | am limited to the issues raised in the
pleadings and argued before this Court, but which, according to the appellees, were inadvertently
overlooked by this Court. Before going any further, 1 would like to point out that the Revised
Civil Procedure Law mandates the courts to render declaratory judgments which will terminate
the uncertainty or controversy giving rise to the proceeding. The courts are also commanded to
construe and administer chapter 43, declaratory judgments, liberally. Civil Procedure Law, Rev.
Code 1: 43.5 and 43.10.

With respect to the fourth issue, the appellees contended that they raised in their petition, their
brief to this Court, and in the court below the fact that in an earlier case Karpai, et. al. v. Sarfloh
et. al.[1977] LRSC 17; , 26 LLR 3 (1977), the appellants had disavowed, when that case was
being tried, having any relationship or ties to Chief Kahn Kendeh and to the appellees. This
point, appellees argued, was overlooked by this Court in its March Term opinion, handed down
during the 1986 Term. See count 8 of the petition for reargument.

In resisting the said point, the appellants contended in their amended answer, at count 7, that the
issues in the case of Karpai, et. al., supra, was not relevant to the case at bar. They noted that the
* land ¥ referred to therein is not one and the same as that in the instant case. | am in accord
with the appellants' position on this issue. While it is true that Justice Jangaba made no mention
of the Karpai, et. al. case in the 1986 opinion of the Court, this Court held in Lamco J. V
Operating Company (LAMCO) v. Verdier, [1978] LRSC 9; 26 LLR 445 (1978), that the Court
need not pass on every issue raised in the bill of exceptions or in the brief. The practice in this
jurisdiction has been for the Court to pass upon those issues it deems meritorious and properly
presented. Therefore, in my opinion, the failure of Justice Jangaba in not traversing this issue did
not in any way prejudice the interest of the appellees so as to warrant a reargument. Argument
need not be made in support of the fact that the instrument before the Court for construction was
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the one under which the parties had based their claims and not the one in the case of Karpai, et.
alL case, supra.

With respect to the third issue, the appellees have averred in count two of their petition for
reargument that the Court, speaking through our former colleague, Mr. Justice Jangaba, had
made a mistake in suggesting that the appellants had raised in their answer and amended answer
the issues that the aborigines % land grant in the case at bar was not limited to 25 acres of
land s for each family, as had been the case in the past, but that this particular grant was 204
acres because the intent of the grantor, the Republic of Liberia, was to create a community grant
in exchange for the votes of the grantees, chief Fahn Kendeh and families of Kendeh Town. This
contention of appellees, that is, that these issues were not mentioned in the answer and amended
answer of the appellants is correct, even though the said issues were raised in the brief, at count
2, on page 2, and argued by the appellants in 1986. | do concede, therefore, that the Court
inadvertently stated that the appellants had contended in the court below that the huge size of the
grant, 204 acres, instead of the normal 25 acres for a family, was an indication that the grantor
had intended to convey the % land ™ to other grantees than to only Chief Fahn Kendeh and his
immediate family.

This brings us to the consideration of the point whether or not this inadvertency on the part of the
Court was relevant and cogently in favour of the appellees to the extent that they should be
awarded a reargument? Considering the facts and circumstances in the case at bar, | am not in
accord with the view of the appellees that this inadvertence constitutes a palpable mistake for
which reargument will lie. A careful reading of the Court's opinion of 1986 will reveal that the
size of the grant involved was not the only overriding factor. There were other relevant factors
which were obviously taken into consideration by the Court. For instance, Justice Jangaba said
on page 2 of the Court's opinion: "As evidence of said community ownership, they proferted two
warranty deeds showing how both parties had jointly issued the same as point owners over these
years .. .." It is my opinion that rather than size, it has also the manner in which the parties have
used the ® land » over the years that influenced the opinion of the Court. | will say more about
the effect of custom and usage on property of this kind by the grantees later in this dissenting
opinion.

Although the size of the grant was not raised as an issue by the appellants, as the Court had
inadvertently stated, the issue was, however, indirectly raised in count 2 of the amended answer;

"2. Respondents say that the allegation contained in counts 2 and 3 of petitioners' petition that the
subject property consisting 0f204 acres of % land %, petitioners' exhibit 'n', aborigines % land %
grant from the Republic of Liberia, was executed in favour of the late Chief Fahn Kendeh and his
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immediate family, is false and misleading. The aborigines % land » grant was in fact executed
in favour of 'Chief Farm Kendeh and the families of Kendeh Town, quoting the words of the
deed, clearly showing that the * land » was to be held in common by Chief Fahn Kendeh and
the respective families of Kendeh Town . . ..

As can be seen from this count of the amended answer, the issue of the size of the grant and the
intended purpose or use was mentioned in the pleadings by the appellants, though not squarely
raised. | will show later in this dissent that the basis of the 1986 opinion was the deed itself. In
fact, both parties requested this Court, during the argument before us, to take keen judicial notice
of the instrument, and | have done just that.

This brings us to the second issue raised by the appellees, stated in count 7 of the petition,
wherein it was said that the Court overlooked the issue as to whether the appellants established
any evidence to the effect that they were lineal heirs or even collateral heirs of the late Fahn
Kendeh. This issue was also raised in the brief of the appellees, but | disagree with their
contention that it was overlooked by the Court, especially since the Court held in 1986 that the
grant was intended to and did vest title to the 204 acres in the families of Kendeh Town and not
only the immediate family of Chief Palm Kendeh.

Rather than being overlooked, the Court dealt directly with the question of lineal and/or
collateral heirs of the late Chief Palm Kendeh. On this issue, a construction of the % land %
grant deed should not, in my opinion, permit the kind of interpretation urged upon this Court by
the appellees. For instance, had the deed read, and could have so read, "to Chief Falm Kendeh
and his family, an interpretation that ownership of the 204 acres were limited to Chief Fahn
Kendeh and his immediate family alone, would have been plausible or reasonable. In my view,
the words "to Chief Fahn Kendeh and families of Kendeh Town™ conveys not only to Chief Fahn
Kendeh and his immediate family, but also to other families of Kendeh Town in 1916.

| cannot join the opinion of the Court which holds that the appellants "bare no relationship to
Chief Palm Kendeh and, therefore, they are not entitled to inherit from him. Even if they claim
that they are nephews and nieces of Chief Fahn Kendeh, they would be morally collateral
relatives who cannot supersede the lineal heirs"

In the 1986 opinion of the Court, Justice Jangaba observed:
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"In the promises of the said aborigines % land » grant deed cited supra, reference is made of the
policy of the Liberian Government at the said time to induce the aborigines of this country to
adopt civilization and become loyal citizens of the Republic . . . and it is pointed out that the
government considered it best to grant all said aborigines ®Jand ¥, who are to be entrusted with
citizenship rights to allow them to exercise the franchise”

Justice Jangaba interpreted the grant as that of community holding in fee and as tenants in
common, to allow each and every family in Kendeh Town the right to vote which was only
conferred at that time, 1916, on an aborigine who held % land % in fee simple.

The majority held that the grant of 204 acres was a fee simple one to the grantees. The 1986
opinion of this Court also held that it was. However, Justice Jangaba, who spoke for the. Court,
was rather ambivalent on this issue. For example, while holding that the grant vested fee simple
title in the grantees, our former colleague also held that all families residing in Kendeh Town in
1916 were entitled to share in the common undivided ownership of said *.land ¥ in fee, until
otherwise Drover petition is made to government to have said communal tribal holding divided
into individual family holdings in fee as is required by law." Emphasis supplied.

With respect to the first and basic issue, the appellees have contended that this Court overlooked
and failed to decide or determine the pivotal issue with respect to the rights of the parties to the
204 acres of % land », even though said issue was determined by the trial judge. (See count
three of the petition for reargument). A recourse to the opinion of the Court shows that Justice
Jangaba did in fact address this issue, the basis of the suit. Stated briefly, the principal question
before the Court is simply who were the intended grantees of the 1916 deed?

In the Court's opinion, Mr. Justice Jangaba had this to say regarding the ruling of Judge Hilton:

"It is the two clauses cited above that the learned judge referred to as conferring an absolute fee
simple estate on Chief Fahn Kendeh and his lineal heirs alone, to the exclusion of any and all
other families of Kendeh Town."

We, of this Bench, unanimously hold otherwise, and do hereby rule that the said instrument
conferred a communal * land » grant on all the families that had settled in Kendeh Town at the
time, including the family of Chief Fahn Kendeh who, in our opinion, was father and
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representative or agent of all the other families settled in Kendeh Town at that time. Hence,
apparently there were no quarrels over said piece of property from 1916 when it was granted,
and at that time when chiefs merely obtained such grants in order to acquire civil status for their
followers, until 1918.

The question of reargument is not new in this jurisdiction. However, in West African Trading
Corporation v. Alrine (Liberia)Ltd., [1976] LRSC 23; 25 LLR 3, 10 (1976), this Court said: "A
rehearing will ordinarily be refused where the questions presented by the petition were argued
and considered by the Court in the former hearing."

This Court has also held that a rehearing of a motion is not a matter of right; it is a question
addressed to the sound discretion of the Court. West African Trading Corporation, supra, at p.
10.

The appellees have contended that several issues were raised in their petition, and which they say
the Court failed to pass upon in its 1986 opinion. On this point, the majority is apparently in
accord with the appellees. It is my opinion, however, that the appellees have not raised any
pertinent issue or issues of fact and law which Justice Jangaba overlooked. However, even
assuming that this allegation was true, this Court held in Lamco J. V Operating Company v.
Verdier, [1978] LRSC 9; 26 LLR 445 (1978), that the Court need not pass on every issue raised
in the bill of exceptions or in the brief. The practice in this jurisdiction has been for the Court to
pass upon those issues it deems meritorious or properly presented.

In Nurse v. Republic, [1972] LRSC 45; 21 LLR 326 (1972), at page 327, it was held that
reargument of a cause may be allowed by petition when some palpable mistake has been made
by the Court inadvertently overlooking some fact or point of law. See also Bracewell v.
Coleman, [1938] LRSC 5; 6 LLR 206 (1938) and Webster v. Freeman, [1965] LRSC5; 16 LLR
209 (1965).

A reading of the Court's opinion of 1986 shows that the Court not only discussed lengthily the
glaring irregularities committed by the trial judge in respect to the construction placed on the %
land » grant deed executed in 1916, but in doing so, it condemned in the strongest possible
terms the trial court's various interpretations of the premises and habendum clauses of the deed.
In my view, there was nothing more that Justice Jangaba, who spoke for the Court, could have
said, so as to leave no doubt as to the ownership of the 204 acres of % land . This issue, in my
opinion, was the salient point in the court below and which was decided in 1986. The nub of the
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petition for reargument is that this issue was not determined by Justice Jangaba who spoke for
the Court. | disagree.

This Court has held repeatedly that reargument is a legal right to which a party appearing before
it is entitled, provided it appears that an important issue or issues had been inadvertently
overlooked or omitted from the opinion when the appeal was first heard and determined. Bryant
v. Harmon, 12 LLR 405 (1957). There are other opinions of this Court which we cannot afford to
ignore. However, reargument is not an absolute right, but will only be granted where the
appellant has fulfilled all the requirements incident to appellate review, and where he shows that
the opinion omitted certain contentions raised by him, the omission of which has prejudiced his
cause, and was detrimental to his interest. In this respect, appellees failed to sustain the burden.
The rationale behind granting reargument is simple; judges being human, they are not infallible;
mistakes are bound to be made now and then. However, this Court has observed over the years
that petitions for re-argument have mushroomed, most of them without a scintilla of merit. The
petition at bar is no exception.

This Court has held that: "It is the duty of litigants, for their own interest, to so surround their
causes with the safeguards of the law as to secure them against any serious miscarriage and
thereby pave the way to the securing of the great benefits which they seek to obtain under the
law. Litigants must not expect courts to do for them that which it is their duty to do for
themselves." Gaiguae v. Jallah et. al.[1971] LRSC 3;, 20 LLR 163 (1971). In the case at bar, the
cases cited by the appellees in apparent support of their claim are diametrically opposed to the
results desired. In support of their petition for reargument, for example, appellees cited several
cases, the first being, King v. Cole, et al.[1962] LRSC 3;, 15 LLR 15,16 (1952), where a
rehearing was refused because, as is true with the appellees herein, there were no new facts
presented in the application, and all the facts shown had in fact been duly considered by the
Court.

In Richardson v. Gabbidon, 16 LLR 282 (1965), which appellees also cited and relied upon, the
petitioner filed an application requesting an interpretation and construction of a judgment
previously rendered by the Supreme Court in Richardson v. Gabbidon, [1963] LRSC 44; 15 LLR
434 (1963). This court refused to entertain the application and ordered the same denied.

Webster v. Freeman, [1965] LRSC 5; 16 LLR 209 (1965), was the third case appellees relied
upon in filing their petition for reargument. As in the first two cases, the Court also denied the
request for reargument in the Freeman case, noting as ground for the denial that the petitioner
had failed to establish sufficiently that any issue of law or fact was omitted in the Court's
consideration of the issues advanced at the trial and review of the ruling of the Chambers Justice.
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Still another case cited by the appellees was Mark-Reeves v. Republic, [1963] LRSC 33; 15 LLR
343 (1963). Be it civil or criminal, the rule is consistent. In denying the motion for reargument in
this case, the Court stated; "Reargument of a criminal appeal will be denied where no material
point of fact or law is inadvertently overlooked on the original hearing."”

| have reviewed these cases, cited and relied upon by the appellees, for the purpose of indicating
in this dissenting opinion the paradox which revealed that the petition for reargument as filed by
appellees is not supported by appellees own authorities. Of course, the cases are vocal on the
issue involved; however, they are against the appellees. Consequently, a rehearing of the
argument in this case is without justification. The only logical conclusion to be drawn as to why
the petition for reargument was filed is that the appellees, like my colleagues, saw nothing
basically wrong with the opinion of 1986 except that they did not like it.

Reargument should be granted where the Court has made a palpable mistake, or inadvertently
overlooked an important point of law . . . and not because, as in the instant case, the petitioner is
not successful, or is dissatisfied with the opinion of the Court.

In count 6 of the petition for reargument, the petitioners said therein:

"6. That the petition for declaratory judgment was to determine the rights of the
respondents/appellants and the petitioners/appellees to the 204 acres of % land ™. This issue has
been inadvertently overlooked in your Honour's judgment and opinion rendered on August A. D.
1986. The purpose of the petition for declaratory judgment was to determine the rights of the
respondents/appellants and the petitioners/appellees to the 204 acres of % land . This issue was
determined by the trial judge, for which the respondent/appellants appealed, but inadvertently
your Honours overlooked this salient point in your opinion." Emphasis supplied

While I am in complete agreement with the contention of the appellees that this point was the
salient issue, | hold the view that the said point was determined and not overlooked by Justice
Jangaba.
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Firstly, here is what the trial judge said on this point:

"It is our opinion that the intent of the grantor is that the property would be conveyed to Chief
Kendeh, and thereafter it would decent to his heirs and their. families. If it were intended that the
property would be granted to Chief Kendeh and the other families, the word 'their' instead of 'his'
would have been used in referring to heirs, administrators, etc.”

In concluding his ruling, Judge Eugene L. Hilton said:

"We therefore rule that the clause in % land » grant to Chief Fahn Kendeh and Families' refer to
Chief Kendeh and his immediate family, and therefore the petitioners being lineal decedents of
Chief Kendeh, are the lawful owners of the property in keeping with the law governing decent
and distribution of intestate estate.”

One does not have to be a legal scholar to formulate the correct theory as to why a declaratory
judgment was sought by the appellees and not an action of ejectment. In an action of ejectment,
"the plaintiff must recover upon the strength of his own title and not on the weakness of his
adversary . .. ." Salami Brothers v. Wahaab, [1962] LRSC 6; 15 LLR 32, 39 (1962), and
Cooper-King v. Cooper-Scott, [1963] LRSC 38; 15 LLR 390, 404 (1963). In an action of
ejectment the essential issue is not ties of blood, but title. See Cooper-King v. Cooper Scott,
supra. Under these circumstances, the question presented is why declaratory judgment and not
ejectment? The answer to this question is clear and obvious.

Appellees are not sure of their claim and right to the 204 acres. Count 4 of appellees' amended
reply supports my position:

"4. And also because further to count 2 and as to count 8, petitioners asserted that an uncertainty
does exist as to who are the actual grantee that is to say whether that grant is to "Fahn Kendeh
and his families' or to him and their families. Petitioners request this court to take particular
judicial notice of the other portions of the deed, such as the habendum clause, where reference is
made to Chief Fahn Kendeh and families of Kendeh Town, his heirs, executors . . . ." Emphases
supplied.
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Now, coming back to the specific question, whether or not Justice Jangaba overlooked the
question as to whether the YLand ¥ grant deed vested title to the 204 acres in only Chief Kahn
Kendeh and his immediate family of Kendeh Town, or whether title vested in Chief Fahn
Kendeh, his family and other families of Kendeh Town as well, | maintain that this question was
not overlooked. Rather, it was determined by the Court in 1986. Apparently the appellees and the
majority of my colleagues dislike the outcome of the result. Of course, reargument will not be
granted simply because the petitioner was disappointed with the holding in the opinion.

On page 3 of the opinion, Justice Jangaba wrote for the Court:

"From what we gather from this matter, there is only one issue for our determination here;
Whether or not the aborigines % land » grant deed issued by President Daniel E. Howard in
1916 to Chief Fahn Kendeh and Families of Kendeh Town, Settlement of Paynesville, was in
fact a community grant in fee or a mere individual family grant to said chief and his family?

It is obvious that the contention that this issue was inadvertently overlooked by Justice Jangaba
is not supported by the opinion and the pleadings. On page 3 of the opinion, Justice Jangaba also
said that this issue was the "identical issue confronting the trial judge in the trial court, and he
ruled that in fact the deed in question was an individual family plot to Chief Fahn Kendeh and
his heirs . . . His Honour therefore ruled that the plot of 204 acres in Kendeh Town, the subject of
this litigation, is properly the property of the lineal heirs and administrators of the intestate estate
of the late Chief Fahn Kendeh of Kendeh Town." Justice Jangaba then went on: "Hence, this
appeal on which appellants still maintain their position; that the said property in which all
families of Kendeh Town equally shared."

Contrary to the conclusion reached by the appellees in the petition for reargument, that the
opinion of Justice Jangaba overlooked and failed to determine this decisive issue regarding . the
rights of the parties to the 204 acres of % land ", he did resolve said issue.

For their part, the appellants contended in their resistance to the petition for reargument, at count
two, that the Court did decide the issue in 1986 when it construed the deed to confer a communal
grant upon Chief Kahn Kendeh and the families of Kendeh Town.
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On page 4 of the opinion, Justice Jangaba sald for the determination of this appeal and this issue
is limited to the authority of the aborlglnes land ¥ grant issued by president Daniel E. Howard
in 1916, and we believe this authorltx will be further properly augmented by our notice of
historical cwcumstances of the said “land * grant " The issue herein referred to is "whether or
not the aborigines land ¥ grant deed issued . . . to Chief Fahn Kendeh and families of Kendeh
Town . . . was in fact a community grant in fee or a mere individual family grant to the said
Chief and his family?" In other Words our colleague saw the main issue on appeal before the
court as being whether the “land ¥ granted vested title in Chief Fahn Kendeh and his famlly
only, or, in the alternative, whether, by the terms and language of the deed, title to the “land ¥
was vested not only in Chief Fahn Kendeh and his immediate family, but in other families as
well.

In answering this question, Justice Jangaba had recourse to the deed and what he referred to as
"historical circumstances of the said % land ™ grant.” During the argument of the motion for
reargument, both parties requested this Court to take keen judicial notice of the aborigines
land » grant deed, the subject of these proceedings.

When it comes to the construction of deeds, one of the fundamental principles of law generally
observed is that the intention of the parties is paramount when ascertainable.

The formal parts of a deed are the premises which designate the caption and embrace the recitals
of the grantor's intention and motives; the description of the parties; and the consideration
received in exchange for the property conveyed. The premises clause precedes the habendum
clause. It is upon the premises of the deed that the property is really granted. The premises of the
deed in question read as follows:

"TO ALL TO WHOM THESE PRESENTS SHALL COME: Whereas, it is the policy of this
Government to induce the aborigines of this country to adopt civilization and become loyal
citizens of the Republic, and whereas one of the best things thereto to grant ® land ™ in fee
simple to all those themselves to be entrusted with the rights and duties of full citizenship as
voters, Chief Fahn Kendeh and families of Kendeh Town, Settlement of Paynesville,
Montserrado County, Republic of Liberia, have shown themselves fit to be entrusted with said
rights and duties."

From the premises clause just quoted, the grantor desired that the grantees adopt "civilization"
and become loyal citizens of this country. The consideration for the grantees' loyalty to the state
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and their adoption of civilization was the granting to them of 204 acres of ® land  in fee
simple. This clause also shows, at least by implication, that the grantor intended the grantees to
exercise their right to vote, which they could not do without first owning real property in fee
simple.

In the motion for reargument, the appellees argued that according to the deed, the Republic of
Liberia, the grantor, intended to convey the parcel of * land » to Chief Fahn Kendeh and his
immediate family, to the exclusion of other families living in Kendeh Town at the time, 1916. If
we accept this line of argument and reasoning, then we must hold that the grantor was only
interested in Chief Fahn Kendeh and his immediate family adopting civilization and voting, since
it would be absurd to imagine that the chief had more than one family which excluded the
appellants, although they were also part of a family residing in Kendeh Town. As to who the
grantees are, the deed speaks for itself. In the premises clause, the grantor unequivocally
identified the grantees as Chief Fahn Kendeh and Families of Kendeh Town. | repeat: Chief Fahn
Kendeh and Families of Kendeh Town. How is it possible to interpret this phrase to mean Chief
Fahn Kendeh and his immediate family? Since the *® land » granted was for the purpose of
inducing the grantees to adopt civilized ways of life and qualify them as voters, apparently for
the benefit of the grantor, thereby making them eligible as full fledged citizens, the obvious
question is whether or not this tract of * land » was intended for the benefit of Chief Fahn
Kendeh and what the appellees and the majority have referred to as his immediate family? By
what rule of grammar my colleagues have read the words immediate family into the deed in
place of "families of Kendeh Town" remains a mystery to me.

The other main part of the deed is the habendum clause; it usually follows that of the premises
and sets forth the estate and how it is to be held and enjoyed by the grantees. The habendum
clause herein involved states:

"To have and to hold the above granted premises (farm % land %) together with all end singular
the buildings, improvements and appurtenances thereto and thereof belonging to the said Chief
Fahn Kendeh and families of Kendeh Town, his heirs, executors, administrators and assigns as
aforesaid, forever. And I, the said Daniel E. Howard, President as aforesaid, for myself and my
successors in office, do covenant to and with the said Chief Fahn Kendeh, his heirs, executors,
administrators and assigns that at the ensealing hereof I, the said Daniel E. Howard, President as
aforesaid, and my successors in office, will forever warrant and defend the said Chief Fahn
Kendeh and families, legal heirs, executors, administrators and assigns against the lawful claims
and demands of all persons above granted premises."
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From the above quoted habendum clause, it is indicated that the parties intended that the + land
¥ be used for farming purposes, among others. This clause also stated that the grant was to
Chief Fahn Kendeh and Families of Kendeh Town. The argument was advanced before us by the
appellees that the addition of such words as "his heirs, executors, administrators and assigns"
after the grantees, "Chief Fahn Kendeh and families”, in the habendum clause, by the grantor, is
an indication that the conveyance was to Chief Fahn Kendeh and his immediate family. My
colleagues have also adopted this illogical interpretation. Incidentally, the words, "his heirs,
executors", etc. are missing in the premises clause.

In the construction of deeds, the Court is often called upon to determine whether the deed passes
or conveys or merely confers an easement on the grantee. | am in accord with the majority in
their holding that the grant here is a fee simple one. In those cases in which this Court held that
the grant was a "communal holding"”, such % land ™ was surveyed upon application made to the
government, at the expense of the tribe, and that the holding is vested in the members of the
tribal authority, as trustees for the tribe. In such cases, the tract of * land % cannot be sold,
transferred or alienated without the consent of the Government of Liberia. Karpai, et al. v.
Sarfloh, et. aL[1977] LRSC 17; ,26 LLR 3, 5-7 (1977). As | have stated earlier, the Court held
in 1986 that the 1916 conveyance was in fee but then concluded that it was necessary for a
petition to be made to the government to have the communal holding divided into family
holdings. Obviously, the Court was confused as to communal holding in the Karpai case, supra,
where the fee remained with the grantor and where, as in the instant case, the fee is vested in the
grantee upon the execution of the deed.

In the case at bar, the issue for determination was simply this; who are the grantees in the
instrument involved? The appellees contended that from the language of the deed, the intended
grantees were only Chief Fahn Kendeh and his immediate family, and that is all. This is the
construction reached by the trial judge, Eugene L. Hilton, and, unfortunately, my colleagues. On
the other hand, the appellants, for their part, strongly contended that the grantees intended were
Chief Fahn Kendeh and other families of Kendeh Town. In order to determine the grantee or
grantees in a deed, it is sometime necessary to resort to the rules of construction.

Specifically, the question at this stage is whether or not the meaning of the deed is clear or
unambiguous as to who were the parties intended as grantees? | am of the opinion that the
language of the deed could have certainly been clearer with respect to the intention of the parties
regarding the grantees. The general rule is that the real intention of the parties, particularly that
of the grantors, is to be sought and carried out whenever possible, when contrary to no settled
rule of property which specifically ingrafts a particular meaning upon certain language, or when
not contrary to, or violative of settled principles of law or statutory provision. 23 AM. JUR. 2d.,
Deeds, § 159. In doing so, the modern tendency is to disregard technicalities in a conveyance as
ambiguities to be clarified by resort to the intention of the parties, gathered from the instrument
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itself, the circumstances attending and leading up to its execution, the subject matter and the
situation of the parties at that time. As expressed by some courts, the "Polar Star" rule of
construction is that the intent of the grantor, as gathered from the four corners of the deed shall
prevail unless such intent conflicts with some statutory provision or is against public policy.
Would it have been a sound public policy to grant 204 acres of % land » to Chief Fahn Kendeh
and his immediate family for the consideration mentioned in the deed, to the exclusion of other
families living in the same Kendeh Town? I say no.

Again, in the deed, the grantees designated are Chief Fahn Kendeh and families of Kendeh
Town. In construing deeds, it is generally assumed that the parties to it intended each of its
provisions to have some effect, from the very fact that they inserted it into the instrument. Hence,
a deed will be construed as to make it operative and effective in all its provisions, if susceptible
of such construction without violation of some positive rule of law. Every word, if possible, is to
have effect, and a construction which requires rejection of some relevant portions is not to be
admitted, except in cases of unavoidable necessity. Indeed, it has been said that the deed, as the
contract between the parties, should speak the truth, the whole truth, and nothing but tune truth.
23 AM. JUR. 2d., Deeds, § 163.

| feel that if these principles are applied in the instant case, the contention of the appellees, Judge
Hilton, and now my colleagues, that the grantor of the 204 acres of % land ™ intended to vest
title only to Chief Fahn Kendeh and his immediate family, cannot be sustained. Had the Republic
of Liberia intended to convey this parcel of ® land » to Fahn Kendeh and his immediate family,
the deed would have been so worded. This is a simple expression which the grantor could have
employed. Instead, the grantor chose to convey to "Chief Fahn Kendeh and Families™, not
family, "of Kendeh Town". Of course, the grantor used the additional words, "his heirs and
assigns™ in the habendum clause, but one of the rules of construction is that where certain words
used in a deed are found to be repugnant to other portion thereof and the general intention of the
parties, such words should be rejected. Also, the rule states that where subsequent words used in
a deed are of doubtful import, such as "his heirs, assigns, executor," etc., as used in the
Aborigines ® Land » Grant involved in this case, they cannot and should not be used for the
purpose of contradicting those which are certain and preceding them.

From the above analysis, | am of the opinion that there are two repugnant phrases which need to
be construed so as to give effect to the intention of the grantor and grantees. These phrases are;
"Chief Fahn Kendeh and families of Kendeh Town" and the subsequent one, "Chief Fahn
Kendeh and Families, his heirs" added in the habendum clause. The word "and" preceding the
word "families” in the habendum clause implies the conjunctive. It has been defined to mean
"along with", "also", "as well as", "besides", etc. BLACK'S LAW DICTIONARY, Rev. 4th ed.
Still another method used in construing instruments having two clauses or phrases which are
totally repugnant to each other, is that the first shall be received and the second rejected.
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Another rule of construction often resorted to by courts, when faced with a problem such as the
one in the instant case, is called the practical construction of the instrument by the parties
themselves. In other words, courts generally give great weight to the construction pit upon an
ambiguous or uncertain deed by the parties, especially in the case of doubtful questions which
must be presumed to be within their knowledge, and such practical interpretation of the parties
themselves by their acts under the deed is entitled to great influence. 23 AM. JUR. 2d., Deeds, 8§
171. Applying this principle to the instant case, | observe that the deed was executed as far back
as 1916 to Chief Fahn Kendeh and Families of Kendeh Town, that the appellees and the
appellants with all of their relatives (families), have continuously occupied and enjoyed the
grant, 204 acres from 1916 up to 1985 or 1958, when Chief Fahn Kendeh apparently
predeceased them. Both parties were born on this property, have houses on it and have always
lived thereon. Another practical act of the parties worthy of note in this regard is the fact that at
some time back, both parties, believing at the time that they were owners of the *.land %,
executed a warranty deed or deeds in favour of third parties. This custom and usage of the %
land ¥ in the past by both the appellants and the appellees, in my opinion, deserve great weight.
After all, the custom or usage of the place where the property is located must be seriously
considered in construing a deed such as the one before us.

The appellees strenuously contended that had the grantor intended to include families other than
the immediate family of Chief Fahn Kendeh, the words "their heirs" and not "his heirs" would
have been employed. The rule is that where "his heirs" or "her heirs" instead of "their heirs" are
used in such a deed, it should be regarded as clerical errors or mistakes and the conveyance
should be construed such as to permit the heirs of both grantees to take an equal share in the
property, and this is my view. In applying this rule, grammatical sense is to be ignored where, as
in the instant case, a contrary intent is apparent. 23 AM. JUR. 2d, Deeds, § 210.

I am convinced that all of the points raised in the petition were raised in the lower court and
argued before this Court during its March Term, 1986, and therefore, the contention that this
Court failed to pass upon them is not supported by the 1986 opinion.

While the opinion thus commands my respect, | find myself nonetheless in fundamental
disagreement with that portion of it which converted the phrase, Chief Fahn Kendeh and families
of Kendeh Town™" into "Chief Fahn Kendeh and his immediate family", for in so doing, this
Court awarded the 204 acres of % land » to appellees and excluded the appellants who, like the
appellees, have their dwelling houses on the premises and have lived there all their lives. |
therefore dissent.
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Dasusea et al v Coleman [1989] LRSC 3; 36 LLR 102 (1989)
(14 July 1989)

JOSEPH K. DASUSEA and LOUSEAG D. KARGOWU (to be identified), Appellants, v.
GERALD BENETT COLEMAN, Appellee.

APPEAL FROM THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT,
MONTSERRADO COUNTY.

Heard: March 16, 20, 1989. Decided: July 14, 1989.

1. The plaintiff in ejectment must recover only on the strength of his own title and not on the
weakness of the title of his adversary.

2. While generally whatever shows that a plaintiff is not entitled to immediate possession of the
premises constitutes a good defense in an action of ejectment, if a recovery may be had on the
strength of his own title and not from the weakness or one of title of his adversary, the right of
possession under color of claim of title by the plaintiff may nevertheless be prima facie evidence
of title against a mere intruder.

3. In a case of ejectment which depends upon legal title, the defendant must show an outstanding
title in some third person.

4. A mere intruder or trespasser will not be allowed to protect himself in the possession of
property by setting up an outstanding title in a stranger where the plaintiff relies on prior
possession.

5. Possession, no matter how long, is no bar to recovery by the true owner, if the party in
possession entered upon the % land » without any claim of title, and did not acquire or assert
title to the . land *» at any time, or claim to hold it adversely to the true owner.

6. To necessitate an arbitration, there must be a written agreement or stipulation to submit to
arbitration the controversy existing at the time of making the agreement or any controversy
thereafter arising, without regard to the justiciable character of the controversy. Such agreement
is valid, enforceable and irrevocable except upon such grounds as exist for revocation of the
contract.

7. To bar a plaintiff in ejectment who has title, by possession in defendant, strict proof is
necessary not only that possession was taken under a claim hostile to that of the real owner, but
that it continue for the period of limitation provided by the statute.

8. In cases of ejectment, the older and superior title is the controlling principle.
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9. A naked possession of *.land » by an intruder cannot prevail against a paper title.

10. In a complaint in an action of ejectment, a plaintiff may demand damages for wrongful
detention of the real property as well as delivery of possession of the property.

11. The instructions of a trial judge to the jury, whether right or wrong, constitutes the law of the
case, and it is the duty of the jury to follow such instructions.

12. As the assessment of damages is peculiarly the province of the jury, courts should be
cautious in overturning a verdict, especially when it appears that the verdict is clear, not
exorbitant, and the case has been tried in a fair and impartial manner.

13. When a trial involves mixed issues of law and fact, it is not an error for the court to refuse to
instruct the jury on any point in such trial.

14. Damages in action of ejectment is not based on specific damages, rather it is contingent upon
general damages.

15. A new trial cannot be granted merely to obtain a slight reduction in damages, little more than
nominal, when the plaintiff is entitled to nominal damages at least.

16. The denial of a motion Tor new trial rests within the sound discretion of the trial judge; and
the exercise of that discretion does not constitute an error where the verdict of the jury is based
on the evidence and the law as instructed by the court.

17. The City Corporation of Monrovia has no authority under its charter to bargain for, sell, grant
and convey to any person or persons part or portion of the public % land ¥ within the city
bounds.

Appellee Gerald Bennett Coleman instituted an action of ejectment against Appellants Joseph K.
Dasusea and Lansea D. Kardon on January 26, 1983, for a parcel of *.land ¥ known as lot no. 3
in Block L-14, situated and lying in Sinkor, Monrovia, Liberia. With his complaint, he proffered
a chain of titles including (a) warranty deed from Georgia B. Coleman to Gerald Bennett
Coleman, Lot #1 in Block L-14; (b) warranty deed from Georgia B. Coleman to Gerald Bennett
Coleman, Lot #3 in Block L-14; (c) Public * Land » Grant Deed from the Republic of Liberia
to R.H. Hill; and (d) Quit Claim Deed from Diana Louisa Coleman to Georgia Henrietta Beatrice
Philips for Lot #9. Against this chain of title, appellants proferted a squatter rights document
issued and signed by Major Gaynor Y. Johnson, Mayor of the City of Monrovia.

The case was ruled to trial by a jury under the direction of the court. During the trial and while
appellee's first witness was on the cross-examination, the appellants applied for the setting up of
a board of arbitration to determine whether or not the % land % in question was owned by
appellee. The application was resisted and denied.
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At the conclusion of the hearing of the facts, the trial judge charged the jury and they returned a
verdict in favor of appellee, finding appellants liable to appellee and awarding appellee the sum
of $2,000.00 as general damages.

Based upon this verdict, judgment was entered by the trial judge. From this judgment and the
several rulings made by the trial judge, the appellants excepted and appealed to the Supreme
Court for a final determination of the controversy.

The Supreme Court rejected the contention of the appellants and confirmed and affirmed the
judgment of the lower court. The Court noted that the appellants were mere intruders and that as
such their claim to the property by a mere possession thereof, no matter how long, could not
prevail against a title deed, especially where there was no claim of an adverse possession. The
Court also noted that the Monrovia City Corporation had no authority under its charter to bargain
for, sell, grant, or convey any public % land » to any person, and that any person receiving such
grant held a defective title as opposed to a person whose title was derived from the Republic.

On the question of the damages awarded by the jury, the Court observed that not only had the
plaintiff prayed for such damages, but that it was legally permissible for a plaintiff in ejectment
to pray for both possession and for damages for the wrongful detention of his property by the
defendants. The Court opined that the jury, under such circumstances, had the discretion of
awarding such damages as they deemed fit, and it held that such award would not be disturbed or
set aside in the absence of a showing that the award was exorbitant or against the weight of the
evidence. The trial court, it said, had therefore not erred in confirming the award.

Moreover, the Court rejected the appellants’ claim that the trial judge had erred in stating that the
appellee had a title deed to the property while the appellants did not. The Court held that this fact
was evidenced by the records and that the judge acted properly in instructing the jury thereof.
Accordingly, the court affirmed the judgment of the trial court.

Toye C. Bernard appeared for the appellants. Alfred B. Flomo appeared for the appellees.
MR. JUSTICE AZANGO delivered the opinion of the Court:

Certain principles of law and facts set the basis for every ejectment proceeding. "Any person
who is rightfully entitled to the possession of real property may bring an action of ejectment
against any person who wrongfully withholds possession thereof, and such an action may be
brought when the title to real property as well as the right to possession thereof is disputed ...."
Civil Procedure Law, Rev. Code 1: 62.1. In a complaint in an action of ejectment, the plaintiff
may demand damages for wrongful detention of the real property as well as delivery of
possession. Ibid., 8 62.3. To recover the possession of real property by means of an action of
ejectment, the plaintiff must have either a title to the property with a present or continued
possession or have had actual bona fide possession of the property and a present right to the
possession when the action was begun. Although the action may, and frequently does, become
the means of trying title, it is essentially a possessory action, and is ordinarily confined to cases
where the claimant has possessory title, and it is a well established principle, which has acquired
the force of a maxim, that the plaintiff in ejectment can recover only on the strength of his own
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title, and not on the weakness of his adversary ... In any case, a plaintiff in ejectment cannot
recover as against one without title unless he proves title or prior possession in himself; and if he
recovers by virtue of prior possession, he may be said to recover as much upon the strength of
his own title as if he had shown a good title to the premises.

On the 26th day of January A. D. 1983, plaintiff/appellee instituted an action of ejectment
against defendants/appellants on the basis that he was the owner of a parcel of * land ™ located
in the City of Monrovia, County of Montserrado, Republic of Liberia, known as Lot #3, in Block
L-14, which he bought from Mrs. Georgia B. Coleman, who had acquired the said parcel of %
land » through a Quit Claim Deed from her sister, Diana Louisa Coleman, they being the
surviving heirs of their late mother, Mrs. Hannah Hill-Philips, who in turn was the surviving heir
of the late Robert H. Hill, the original owner of the said parcel of % land . These allegations
were supported by the following deeds:

1. Warranty Deed from Georgia B. Coleman to Gerald Bennett Coleman, Lot #1 in Block L-14,
situated at Sinkor, Montserrado County "Let this be registered” Gladys K. Johnson, Acting
Commissioner of Monthly and Probate Court, Montserrado County. Probated this 8t h day of
August, A. D. 1977/Susanna E. Williams, Clerk of Monthly & Probate Court, Montserrado
County, Vol. 264-77 pages 480 - 581, with the following contents:

"KNOW ALL MEN BY THESE PRESENTS, that I/we Georgia B. Coleman of Monrovia in the
County of Montserrado, Republic of Liberia for and in consideration of the sum of seven
hundred ($700.00) dollars paid to me by Gerald Bennett Coleman of the City of Monrovia, in the
County of Montserrado, the Republic of Liberia (the receipt whereof is hereby acknowledged) do
hereby give, grant, bargain, sell and convey unto the said Gerald Bennett Coleman his/her/their
heirs and assigns a certain lot or parcel of % land %, with the building(s) thereon and all
privilege and appurtenances to the same belonging, situated in Sinkor, Monrovia, County of
Montserrado, Republic of Liberia, and bearing in the authentic records of said County of
Montserrado and Republic of Liberia, the #3 in Block L14 and bounded and described as
follows:

Commencing at the Southeastern corner of Lot # 5 in Block L-14, marked by a concrete
monument, thence running North 54 degrees West 82.5 feet parallel with Gibson Avenue; thence
running North 36 degrees East 132 feet parallel with 14th Street; thence running South 54
degrees East 82.5 feet parallel with a 16 foot alley; thence running South 36 degrees West 132
feet parallel with lot # 3 in Block L-14 to the place of commencement and containing one (1) lot
or 1/4 acre of % land » and no more.

TO HAVE AND TO HOLD the above granted premises to the said Gerald Bennett Coleman,
his/her/their heirs and assigns, and to his/her/them and their use and behoof forever.

And I/we, the said Georgia D. Coleman for me/us and my/our heirs, executors, administrators,
and assigns do covenant with the said Gerald Bennett Coleman, his/her/ their heirs and assigns
that at and until the ensealing of these presents, I/we/ was/were lawfully seized in fee simple of
the aforesaid granted premises, that they are free from incumbrances, that I/we have good right
to sell and convey unto the said Gerald Bennett Coleman his/her/their heirs and assigns forever,
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as aforesaid; and that I/we and our/my heirs, executors and administrators, and assigns shall
WARRANT AND DEFEND the same to the said Gerald Bennett Coleman his/her/heirs and
assigns forever against the lawful claims and demands of all persons.

IN WITNESS WHEREOF, I/we Georgia B. Coleman have hereunto set my/our hands and seal
this 23rd day of June in the year of our Lord One Thousand Nine Hundred and Seventy-Seven
(A.D. 1977)".

Sgd. Georgia B. Coleman
Georgia B. Coleman"

2. Warranty Deed from Georgia B. Coleman to Gerald Bennett Coleman, Lot #3 in Block L-14,
situated at Sinkor, Montserrado County "Let this be registered” Gladys K. Johnson, Acting
Commissioner of Monthly and Probate Court, Montserrado County. Probated this 8th day of
August A.D. 1977, Susanna E. Williams, Clerk of Monthly and Probate Court, Montserrado
County. Registered according to Law, Vol. 264-77, pages 478-479, with the following content: "

KNOW ALL MEN BY THESE PRESENTS, that I/we Georgia B. Coleman of Monrovia, in the
County of Montserrado, Republic of Liberia, for and in consideration of the sum of seven
hundred ($700.00) dollars paid to me by Gerald Bennett Coleman of the City of Monrovia, in the
County of Montserrado, Republic of Liberia (the receipt whereof is hereby acknowledged) do
hereby give, grant, bargain, sell, and convey unto the said Gerald B. Coleman his/her/their heirs
and assigns a certain lot or parcel of * land », with the building(s) thereon, and all privileges
and appurtenances to the same belonging, situated in Sinkor, Monrovia, County of Montserrado,
Republic of Liberia, and bearing in the authentic records of said County of Montserrado the
number 3 in Block L-14 and bounded and described as follows:

Commencing at the Southeastern corner of lot #5 in Block L-14, marked by a concrete
monument; thence running North 54 degrees West 82.5 feet parallel with Gibson Avenue; thence
running North 361 degrees East 132 feet parallel with lot #1 in Block L-14; thence running North
54 degrees East 82.5 feet parallel with a 15 foot alley; thence running South 36 degrees West 132
foot parallel with lot #5 in Block L-14 to the place of commencement and containing one (1) lot
or 1/4 acre of ®land » and no more.

"TO HAVE AND TO HOLD the above granted premises to the said Gerald Bennett Coleman
his/heir/their heirs and assigns and to his/her/them and their use and behoof forever.

"And I/we the said Georgia B. Coleman for me/us and my/our heirs, executors, administrators
and assigns do covenant with the said Gerald Bennett Coleman, his/her/ their heirs and assigns
that at and until the ensealing of these presents, I/we/was/were lawfully seized in fee simple of
the aforesaid granted premises; that they are free from incumbrances; that | have good right to
sell and convey unto the said Gerald Bennett Coleman, his/her/ their heirs and assigns forever, as
aforesaid; and that I/we and our/my heirs, executors and administrators, and assigns shall
WARRANT AND DEFEND the same to the said Gerald Bennett Coleman his/her heirs and
assigns forever against the lawful claims and demands of all persons.
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IN WITNESS WHEREOF, | Georgia B. Coleman have hereunto set my hands and seal this 23'
day of June in the year of our Lord One Thousand Nine Hundred and Seventy-Seven (A.D.
1977).

Sgd. Georgia B. Coleman
Georgia B. Coleman"

3. PUBLIC ©. LAND » GRANT DEED from the Republic of Liberia to R. H. Hill, of Monrovia,
County of Montserrado, Republic of Liberia, as recorded in VVolume 27, page 22 of the Records
of Montserrado County; filed in the Archives of the Department of State, with the following
contents:

"TO ALL TO WHICH THESE PRESENTS shall come, know ye, that in consideration of R. H.
Hill of Monrovia, in the County of Montserrado, Republic of Liberia, having performed thirty
(30) days military service as volunteer in the campaign against Buyer under the command of Col.
B. P. Yates, A.D. 1853 and a bounty % land ¥ certificate having been legally issued for said
service in conformity to an Act of the Legislature entitled "An Act Pertaining to Bounty % Land
", approved January 13, 1863, and the right title and interest to R. H. Hill as is evidenced by
said certificate filed in the office of the Commissioner of Public ® Land ™ for Montserrado
County in accordance with said Act; therefore, I, W.D. Coleman, President of the Republic of
Liberia, for myself and my successors in office in pursuance of the Act cited above, have given,
granted, and confirmed and by these presents do give, grant, and confirm unto the said R.H. Hill,
his heirs, executors, administrators or assigns all the piece or parcel of % land ¥ situated, lying
and being in the city of Monrovia, South Beach, County of Montserrado, and Republic aforesaid
and bearing in the authentic records of said City the number 9 on South East Beach and bounded
and described as follows:

COMMENCING at the South East angle of adjoining lot # 8 South East of Monrovia, owned by
Alex Jordan's estate and running down the beach of Monrovia South, 52 degrees East 40 chains,
North 32 degrees West 7 chains, South 38 degrees West 40 chains to the place of
commencement and containing thirty (30) acres of + land » and no more.

TO HAVE AND TO HOLD the above granted premises together with all and singular the
buildings, improvements and appurtenances thereof and thereto belonging to the said R. H Hill,
his heirs, executors, administrators, or assigns, and I, the said W.D. Coleman, President as
aforesaid for myself and my successors in office do covenant to and with the said R.H. Hill, his
heirs, executors, administrators or assigns that at and until the ensealing hereof, I, the said W. D.
Coleman, President aforesaid, by virtue of my office, have good right and lawful authority to
convey the aforesaid premises in fee simple. And I, the said W.D. Coleman, President as
aforesaid and my successors in office will forever warrant and defend the said R. H. Hill his
heirs, executors, administrators and assigns against the claims of any person or persons.

IN WITNESS WHEREOF, 1, the said W. D. Coleman, have hereunto set my hand and caused
the seal of this Republic to be affixed this 7th day of
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February, A.D. 1898 the Republic this 51'

Sgd. W. D. Coleman

W. D. Coleman PRESIDENT"

S. L. Watson

* LAND ¥ COMMISSIONER, MONTSERRADO COUNTY

ENDORSEMENT PUBLIC * LAND ¥ GRANT DEED

from the Republic to R. H. Hill as recorded in Volume 27, page 222, Montserrado County.

4. QUIT CLAIM DEED from Diana Louisa Coleman to Georgia Henriette Beatrice-Philips, all
of the City of Monrovia, Republic of Liberia, as recorded in Volume 58 pages 358-369 of the
Records of Montserrado County, filed in the Archives of the Ministry of Foreign Affairs with the
following contents:

"KNOW ALL MEN BY THESE PRESENTS, that I, Diana Louisa Coleman of Monrovia, in the
County of Montserrado and Republic of Liberia for and in consideration of the exchange of
mutual interest and relinquishment of corresponding rights reserved to me in the within
described property being a cognisance to Georgia Henrietta Beatrice Coleman-Philips, our
mother, the execution and receipt of this deed being hereby acknowledged, do hereby demise,
release, convey and forever quit claim and by these presents have demised released, conveyed
and forever quit claim, for me and my heirs, executors, administrators, or assigns, unto the said
Georgia Henrietta Beatrice Coleman-Philips, her heirs and assigns, a certain lot or parcel of
land ¥, with the building thereon and all the privileges and appurtenances of the same
belonging, situated, lying and being in the City of Monrovia, County of Montserrado, Republic
of Liberia, and bearing in the authentic records of said City the number 9, and bounded and
described as follows:

"Commencing 3 3/4 chains South 32 degrees East from the growing stick shown by the Horace's
man named Joseph, bordering onto the South side of the motor road, and running South 38
degrees West 22 chains; to a point near the sea beach, thence South 52 degrees East parallel with
the beach 33/4 chains; thence North 38 degrees East 40 chains crossing the motor road and
allowing chains for width of the road; thence North 52 degree West 3 1/4, chains thence South
38 degrees West 18 chains to the place of commencement and contains 15 acres of % land » and
no more."

TO HAVE AND TO HOLD the said premises, unto the said Georgia Henrietta Beatrice
Coleman-Philips, her heirs and assigns to her and their only proper use and behoof forever; so
that neither I, the said Diana Louisa Coleman, or any other person in my name and or my behalf
shall or will hereafter claim or demand any right or title in and to the within described premises
or any part thereof, but that they and every one of these shall these presents be excluded and
forever barred.

IN WITNESS WHEREOF, I, Diana Louisa Coleman, have hereunto set my hand and Seal this 7'
day of August in the year of our Lord One Thousand Nine Hundred and Forty-Six (A.D. 1946)"
t/Diana L. Coleman
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s/Diana L. Coleman"
-ENDORSEMENT-

QUIT CLAIM DEED from Diana Louisa Coleman to Georgia Henrietta Beatrice Philips for lot
9, City of Monrovia." "Let this be registered" Doughba C. Caranda, Judge of Monthly and
Probate Court, Montserrado County, Republic of Liberia, Commissioner of Probate. Probated
this 6 th day of December, A. D. 1946. J. Everett Bull, Clerk of said Court. Registered in VVol. 58
pages 368-369 this 10th day of December A.D. 1946. Reuben B. Logan, Registrar, Montserrado
County."

Based on these four (4) deeds, plaintiff/appellee, by and through his legal counsel, requested the
defendants/appellants to vacate his property. The letters written to the defendants/ appellants are
as follows:

LETTER DATED DECEMBER 7, 1982 FROM COUNSELLOR TOYE C. BERNARD TO
MR. JOSEPH K. DUSUSEA OF SINKOR, MONROVIA.

"December 7, 1982

Mr. Joseph K. Dausea

Sinkor, Monrovia,

LIBERIA.

Dear Sir:

Our client, Mr. Gerald Bennett Coleman, has informed us that you are illegally occupying his
property located in Sinkor, Monrovia, Liberia and that despite several warnings to you to vacate
said property; you have refused and neglected to move therefrom.

This letter is therefore to request you to vacate our client's property not later than December 15,
1982. Upon your failure so to do, we shall have no other alternative but to have you evicted
through court.

With kindest regards,

Very truly yours,

t/Toye C. Bernard

s/Toye C. Bernard

COUNSELLOR-AT-LAW" TCB/jd

CC: Mr. Gerald B.Coleman

LETTER DATED DECEMBER 7, 1982 FROM COUNSELLOR TOYE C. BERNARD TO
MR. LOUSEAG D. KARGOU OF SINKOR MONROVIA.

December 7, 1982

Mr. Louseag D. Kargou

Sinkor, Monrovia,

LIBERIA.



Dear Sir:

Our client, Mr. Gerald Bennett Coleman, has informed me that you are illegally occupying his
property located in Sinkor, Monrovia, Liberia and that despite several warnings to you to vacate
said property, you have refused and neglected to move therefrom.

This letter is therefore to request you to vacate our client's property not later than December 15,
1982. Upon your failure to do, we shall have no other alternative but to have you evicted through
court.

With kindest regards,

Very truly yours,

t/Toye C. Bernard

s/Toye C. Bernard"

TCB/jd.

CC: Mr. Gerald B. Coleman

In his complaint, appellee also demanded compensation as damages in an amount to be
determined by the jury for the illegal occupation of appellee's property by the defendants, and to
grant unto plaintiff such other relief as the court deemed just and equitable.

Defendants/appellants appeared and denied the legal right of plaintiff/appellee to recover in the
action and therefore moved the court to dismiss the said complaint on the following grounds:

1. That plaintiff has woefully failed and neglected to proffer or annex any genuine evidence of
his title to the lot claimed by him or to show any right of possession whatsoever, in that, plaintiff
alleged in his purported complaint that he..."is the owner of a parcel of * land » located in the
City of Monrovia, County of Montserrado, Republic of Liberia, known as lot #3 in Block L-14,
which he bought from Mrs. Georgia B. Coleman...." Yet plaintiff failed to proffer the title deed
for lot #3, Block L-14, but instead proffered copy of a purported warranty deed for lot #1, in
Block L-14, which, according to its description, commenced at the south western corner of lot #3
in Block L-14 and "parallel with lot #3 in Block L-14 to the place of commencement".
Defendants most respectfully maintained that under our law, "when a pleading refers to a written
instrument, a copy of the instrument must be annexed to the written instrument, and made a part
of the pleading". Therefore, plaintiffs failure to annex copy of his title deed, if any, to lot #3
renders the entire complaint incurable, bad, defective, and a fit subject for dismissal, and
defendants so pray.

2. That they are not occupying % land ™ belonging to plaintiff, neither does the Quit Claim
Deed from Diana Louisa Coleman to Georgia Henrietta Beatrice-Philips of 1946, proffered with
plaintiffs complaint, extend as far as the swamp % land » situated between 14th to 15th streets
at Gibson Avenue in Sinkor, which defendants reclaimed by permission of the City Corporation
of Monrovia as having been declared a public % land " for a number of years, without objection
from plaintiff's grantor or anyone else. The claim of plaintiff is therefore an attempt to cheat,
defraud and wickedly harass the defendants and this should not be condoned or countenanced by
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a court of justice. Defendants attach hereto a copy of squatter's rights note granted to them by the
Monrovia City Authority, dated March 16, 1982, to form a part of this answer and marked
exhibit "A".

3. That the Quit Claim Deed proffered and relied upon by plaintiff is bad, defective, and
indefensible, in that although the Government of Liberia allegedly granted R.H. Hill, the
supposed original owner of the thirty (30) acres of % land ™, which measured "52 degrees East 7
2/3. chains ....north 38 degrees east, 40 chains, north 52 degrees west 71 chains, south 38 degrees
west 40 chains to the place of commencement”, yet in the said quit claim deed, the thirty(30)
acres were increased by a half (1/2) chain, thereby changing the bearings from 40 chains.
Defendant strongly maintained that in the absence of any evidence showing additional grant by
the government or a court proceeding ordering an amendment or correction of the original deed,
the said quit claim deed is a legal nullity and was drawn purposely to deprive other citizens of
their bona fide properties, which act is indeed criminal and punishable under our penal laws.

To this answer, plaintiff/appellee replied as follows:

"1. That as to count one (1) of defendants' answer, plaintiff says that he alleged ownership to the
parcel of ® land » which is being illegally occupied by defendants, and that as proof of his
ownership he proffered copy of his deed to the said property, thus giving defendants sufficient
evidence of plaintiffs ownership to the property as well as notice of what he intends to prove.
Having satisfied the statute governing pleadings, the said count, and with it the entire answer,
should be dismissed.

2. That as to count two (2) of the answer, plaintiff says that defendants’ exhibit "A", squatter's
rights grant, issued by the City Corporation of Monrovia, does not convey to defendants title to
plaintiff's . land »; nor is it superior to plaintiffs deed which predates the squatter's rights grant
by five (5) years. Moreover, a squatter's right is not evidence of title under the law in the face of
a valid title deed. Count two (2) of the answer should therefore be overruled and together with it
the entire answer.

3. That plaintiff's ® land was never declared public land ¥, and defendants have not shown
when such declaration was made or that the area in the squatter's right grant does not fall within
the metes and bounds of plaintiffs * land ». Therefore, count two (2) of the answer should be
overruled.

4. And also because as to count three (3) of the answer, plaintiff denies changing the bearings in
the quit claim deed since the % land » in the quit claim deed was carved out of the public %
land » grant, and hence the description of the two pieces of property would naturally be
different. Moreover, defendants have not shown any evidence of title to the property and cannot,
therefore, recover on the alleged defect in this quit claim deed. Therefore count three (3) should
be overruled."

The records reveal that appellants submitted what they called a squatter's right grant from the
Commonwealth District of Monrovia giving them authority to own the % land » in question. It
reads as follows:
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"By virtue of the power in me vested, | Major Gayflor Y. Johnson, Mayor of the City of
Monrovia, do hereby grant squatter rights to Messrs. Joseph N. Dasusea and Louseag D. Kargou
to occupy an area measuring 75x98, 75' = 7,425 sq. ft. in Sinkor between 14t h and 15th Streets
on Gibson Avenue (SWAMP ©. LAND ).

To construct a house, Mr/Miss/Mrs is empowered to occupy this area until such time when
Government finds it necessary to use the * land ™, in which case, one month notice will be
given to the squatters.

His/Her rental fee shall be five ($5.00) dollars monthly, payable in advance, on an annual basis,
to the Monrovia City Corporation.

It is also understood that Messrs. Joseph K. Dausea and Louseag V. Kargou will conform to the
building code as it exists within the law.

DONE AT THE MONROVIA CITY HALL AND SEALED THIS_ DAY OF MARCH, A.D.
1982.

Sgd: t/Gayflor Y . Johnson

s/Gayflor Y. Johnson

CITY MAYOR:"

The first question which comes to one's mind is whether a squatter's right is applicable in the
face of a claim of title based on a warranty deed? The next inquiry is whether the squatter's right
is not vague, indistinct, indefinite and mathematically inaccurate so as to render it worthless and
meaningless? These first two questions are based on the contents of the squatter's right grant,
which states as follows:

"I Major, Gayflor Y. Johnson of the City of Monrovia do hereby grant Squatter's Right to
Messrs. Joseph K. Dasusea and Louseag D. Kargou to occupy an area measuring 75 feet X 98
feet = 7,425 sq. ft. in Sinkor between 14th and 15th Streets on Gibson Avenue."

Another question which comes to mind is whether Mayor Gayflor Johnson had the legal
authority to issue squatter's right certificate for public or private % land » without investigation?

The said squatter's right has no legal standing in a court of law. There is no written evidence,
receipt or otherwise, showing that appellants ever deposited the rental fee of five ($5.00) dollars
monthly in the Republic of Liberia revenue, commencing March 16, 1982 up to and including
the 21th day of January, A.D. 1983, when this action was instituted, or for that matter, up to and
including the present status of the case, in the amount of sixty ($60.00) dollars or more a year or
in the amount of seven hundred twenty ($720.00) dollars from 1983 - 1989.

The Act of Legislature repealing The Act Creating The Commonwealth District of Monrovia and
to Create In Lieu Thereof the City of Monrovia, County of Montserrado and to Grant it a
Charter, states, as follows:
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"SECTION 1. The Act approved February 8, 1982 entitled An Act To Create The Area Known
As The City of Monrovia A Commonwealth District be and the same is hereby repealed.

"SECTION 2. From and immediately after the passage of this Act, the Commonwealth District
of Monrovia, within Montserrado County; Republic of Liberia, be and is hereby created a body
politic and corporate under the name and style of the City of Monrovia, and in such name it may
sue and be sued, plead and be impleaded, and do all other acts that are usually done by similar
bodies corporate.

"SECTION 3. The chartered officers of the Municipal Government shall consist of a Mayor and

a Common Council composed of eleven (11) members, one of whom shall be elected by the said
Council as its Chairman. The chartered officers must be citizens of Liberia not less than eighteen
(18) years old and must be residents of said City for at least one (1) calendar year and must own

real property to the value of not less than one thousand ($1,000.00) dollars within the City.

SECTION 4: The City of Monrovia shall have jurisdiction within its corporate bounds; the
corporate bounds shall be the same area which comprised the bounds of the Commonwealth
District, and in case it should be necessary to execute lawful process without the bounds of the
said City, then and in that case, any justice of the peace within the county may issue judicial
process on representation of any city officer being made to him, and the same may be executed
by any constable of the said county.

SECTION 5. The City of Monrovia shall have full power and authority to make and fulfill
contracts, take and hold real and personal estate to the value of ten million ($10,000,000.00)
dollars. Subject to the approval of the President, it shall pass all necessary municipal laws and
ordinances and levy all such taxes as may be necessary for city purposes; and shall perform all
other necessary acts not incompatible with the general laws of this Republic.

SECTION 6: The Mayor and Councilmen shall hold their offices for a period of four (4) years
and their election shall be held quadrennial on the third Tuesday in October. The inauguration of
the Mayor-Elect shall be held on the third Monday in February of the year following the election.

SECTION 7. Vacancies in the Common Council shall be filled by special or by-election to be
called by the President in the case of death, removal or resignation of the Mayor or a
Councilman; and in the case of death, removal or resignation of the Mayor, the Chairman of the
Common Council shall take over as Acting Mayor until a new Mayor has been duly elected and
inaugurated.

SECTION 8. There shall be a City Court which shall be composed of a magistrate, a clerk and a
seal and two (2) associate magistrates to serve in cases of venue and petty larceny and shall try
and determine all cases in keeping with statute. The jurisdiction of the City Court shall be limited
to that of a magisterial court. The magistrate shall, within the precinct of the City, exercise the
functions of a magistrate in all offenses occurring in the jurisdiction of the City, and, appeal from
the said court shall be to the circuit court of Montserrado County. The said court shall, by its
clerk, keep detailed reports of all matters and things which shall come before it in book or record
provided for that purpose.



SECTION 9. The fiscal year for the administration of the City of Monrovia shall run from
January to December of each year.

SECTION 10. This Act shall take effect immediately upon publication in hand bills.
Any law to the contrary notwithstanding.

Approved July 19, 197

PUBLISHED BY AUTHORITY

GOVERNMENT PRINTING OFFICE OF THE MINISTRY OF FOREIGN AFFAIRS,
MONROVIA, LIBERIA AUGUST 16, 1973"

Closely examining the Act referred to supra, we have been unable to find the authority given by
the Legislature of the Republic of Liberia to the Commonwealth District of the City of Monrovia
to bargain for, sell, grant, and convey to any person or persons part or portion of public * land »
within the Commonwealth District of Monrovia, much more to even grant a squatter's right.
Nevertheless, appellants have vehemently argued and contended that their right to occupy the %
land ¥ in question is based upon a squatter's right.

Let us define the terminology of what is a squatter's right is as against a valid title, and what is its
effect. "Squatter”, according to Black Law Dictionary, is:

"A term of American origin applied to settlers on public lands of the United States who have not
complied with the regulations of the ® land ¥ office." BLACK'S LAW DICTIONARY 1226.

In this context, therefore, it is inconceivable that the Legislature of the Republic of Liberia would
have empowered the Commonwealth District of Monrovia, through its mayor, to grant squatter's
right to a citizen (presumably) who is not a settler but capable of acquiring and possessing %
land *» in his own right, with the provision that he complies with the law in such cases made and
provided without molestation from any quarter. The alleged declaration made by Mayor Gayflor
Y. Johnson to the effect that "by virtue of the power in him vested", he had the right to grant
squatter's right to Messrs. Joseph K. Dausea and Louseag D. Kargou to occupy an area
measuring 75 X 98' 75" = 425 sq. ft. area in Sinkor between 14th and 15th Streets on Gibson
Avenue (swamp)" appears to us not only nebulous, spurious and indistinct, but was unauthorized
as against a valid title deed. In other words, the phrase "and to do all other acts that are usually
done by similar bodies Corporate™ should never be construed as vesting in the City Corporation
the right or power to give title to private % land *, for it was never intended by the Legislature
that the City Corporation be given this right. On the contrary, the act the of City Mayor, Major
Johnson, was incompatible with the general laws of Liberia concerning acquisition of lands in
the Republic of Liberia.

Notwithstanding the legal consideration mentioned above, since the modern tendency of trial
procedure is to dispense with legal technicalities and afford substantial justice to party litigants
by the simplest and most direct means, this Court notes that law issues having been disposed of,
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a trial of the factual issues was conducted in the court below. Appellee testified in his own
behalf, essentially confirming and affirming his complaint, was cross examined by appellants'
counsel, and thereafter prayed to be admitted into evidence documents marked by Court, P/1,
P/2, P/3, P/4, P/5 and P/6 which were his title deeds and letters, which had been identified,
confirmed and affirmed by a preponderance of evidence, without any objections from appellants'
counsel.

We wish to observe from the records of the court below that after the cross examination of the
first witness for plaintiff, appellants' counsel applied for a board of arbitration to be appointed to
determine whether or not the . land % in question was owned by the appellee in the
proceedings. The application was resisted by appellee’'s counsel on the ground that the court had
empaneled a jury, who were the trial of the facts, and as that the case had been ruled to trial
without any issue as to the location and identification of the property, there was no need for a
board of arbitration. The court ruled as follows:

"This case has been ruled to trial since 1983, and the issue ruled to trial did not invoke and
cannot invoke any proceedings for arbitration. If the case had not already been set for jury trial,
which jury is now on panel and the case on trial, maybe consideration could have been given to
the application of defendants' counsel for arbitration; but at this stage, where a jury has been
empaneled, counsel for defendant suffers waiver. Therefore, we shall proceed with the trial. And
it is so ordered."

After appellants' counsel's notation of exceptions to the ruling, the trial continued with the
second witness of plaintiff/ appellee. Here is a portion of the testimony culled from the records,
which we believe is pertinent to the determination of the case at bar:

PLAINTIFF'S FIRST WITNESS ON THE STAND

"Q. Please state your name and place of residence?

"A. My name is Georgia Coleman and I live on Coleman Avenue between 15 th and 16th Streets,
Sinkor, Monrovia, Liberia.

"Q. Are you acquainted with the plaintiff in this case and if so, do you have any relationship to
him?

"A. Yes. The plaintiff in this case is Gerald Coleman, who is my son.
"Q. Are you also acquainted with the defendants in this case?

"A. Not personally. But | know them to be occupying the plaintiffs premises, and | have talked
with them.

"Q. The plaintiff has filed an action of ejectment against the defendants, and you have taken the
stand to testify on behalf of the plaintiff. Please tell this court and jury all facts and
circumstances in your certain knowledge touching the subject matter of the case?
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A.. "From my window, you can look at the property in question. I noticed one day that somebody
was constructing a building on the plaintiffs * land ». | went there and I asked the man whom |
met there if he knew that he was building on somebody's property? He answered "yes", and later
said to me that if the owner of the . land » come | will move. And when my son came back to
Liberia, I called his attention to the fact that somebody was building on his premises. | asked my
son if he is the one who gave them permission. He replied "no", and that he was going there to
talk with whomever was building on his % land . From then on, when we came back to the
man who was building on the % land ™, he said that the property was his and told us that City
Hall gave him squatter's right. I know that | have deeds for the property that | have inherited
from my mother who inherited them from her father. My mother was Hanna Hill Philips, who
inherited the property from her father, Robert Hill, and he, Robert Hill, got this property from the
Republic of Liberia. | have several deeds to show as proof. | rest.

"Q. You have referred to the deeds relating to the property. Were you to see them, will you be
able to recognize them?

"A. Yes.

"Q. | pass you these instruments, look at them and say what you recognize each to be, and whose
signature appear on each of them?

"A. P/1is a deed from me, Georgia Coleman, to my son Gerald Bennett Coleman, Block #1 and
block #14 and is signed by me, Georgia B. Coleman; "P/2 is Warranty Deed from me to Gerald
Bemett Coleman signed by me; P/3 is a Quit Claim Deed to me, Georgia B. Coleman from my
sister, Diana L. Coleman, signed by Christopher Minikon, Deputy Minister of Foreign Affairs
and also signed by Augustine Jallah, Director of Archives; P/6 is a certified copy of the deed
from the Republic of Liberia to Robert Hill, signed by President Coleman. The certified copy is
signed by the Secretary of State, Gabriel L. Dennis, and the Chief of the Bureau of Archives,
Edward King.

"Q. Please say where is the whereabout of the original of P/6 if you know?

"A. The original of P/6 was misplaced during the coup of 1980.

"Q. Refresh your memory and say whether you recall any communication to the defendants in
this case, and if so whether you can identify it?

"A. Yes, Counsellor Bernard wrote them with regards to occupying the place

"Q. If you saw said instruments, will you be able to recognize it?

"A. Yes.

"Q. | pass you these instruments; please look at them and say what you recognize them to be?

"A. P/3 and P/4 are letters written to the defendants by Counsellor Toye C. Bernard."”
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On the cross examination, defendants/appellants propounded a question to plaintiff/appellee, but
it was objected to by plaintiffs counsel on the grounds of (1) irrelevancy, (2) immateriality, and
(3) that the documents spoke for themselves, and hence the said documents were the best
evidence in the case. Here is the question:

"Q. Madam witness, you have testified and identified documents marked by court P/6. You have
also mentioned in your testimony in chief, among other things, that the defendants contended and
maintained that they obtained certificate of squatter's right from the City Corporation, declaring
the portion of the parcel of * land the plaintiff is claiming as free government land . Will
you mind telling the court and jury whether or not the place was surveyed ascertaining that the
particular portion of * land » falls within the property you sold to your son, plaintiff in this
proceeding?

The objection was sustained and exception was noted to the judge's ruling. Appellants' counsel
then rested with witness Georgia Coleman. Counsel for appellee rested oral testimony and
offered into evidence documents marked by court P/1 through P/6, which were testified to,
identified, marked by court, confirmed and affirmed to form a part of the appellee's written
evidence in the case. Thereafter, counsel for appellants made the following submission:

"Counsel for defendants says that he interposes no objection to the application made by
plaintiff's counsel, praying for the admission into evidence documents marked by court P/I
through P/6."

Accordingly, the judge ordered the documents admitted into evidence. Thereafter, counsel for
the appellants requested the court to suspend the case to the following day.

The first witness for the appellants was one of the appellants, in person of Joseph K. Dasusea,
whose testimony was substantially as follows:

1. That the Lands & Mines sent him (Joseph K. Dasusea) to Public Works and the Public Works
referred him to the City Corporation and the City Corporation measured the place and gave him
paper, meaning the Certificate of squatter's rights.

2. That they, the defendants, did not have deeds for the property on which they were squatting
and which the plaintiff was claiming.

3. That he paid sixty ($60.00) dollars to Major Gayflor Johnson, the Mayor of the City
Corporation, but was not given a Revenue receipt by the City Hall.

4. That he knew Plaintiff Gerald Coleman and his mother.
5. That he came to know them when his uncle was working with the mother.

When asked whether or not he ever talked with Gerald Coleman and his mother, he answered as
follows:
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"Mr. Gerald Coleman said that his ma said | have two (2) lots behind your house and when he
said that, I told him that this place was given to us by the government. All I know government
gave us this place. | do not know you".

Co-appellant Joseph K. Dausea testified to and identified his squatter's right certificate and it was
marked by the court. Thereafter, he was cross-examined by appellee's Counsel. Pertinent parts of
the cross-examination are as follows:

Q. Mr. witness, we want to know how you got to know this * land » before going to Lands &
Mines and City Hall and before you were told that it was for government?

(@) 1 saw people building there and | went there and the people told me that the % land » was for
government. The old man who gave me the information is now dead.

Q. Mr. Witness, please tell this Honourable court and the empaneled jury as to whether besides
the paper under question, you have any other document to prove that this * land " is yours?

A. No.

Q. Mr. witness, did you complete your house before Mr. Gerald Coleman informed you that this
* land » was his?

A. | completed my building before he informed me.

After the cross-examination, the jury asked questions but the judge waived all questions. The
appellants then called Mr. Edwin Soumie to the stand as their next witness. Here are the pertinent
parts of Witness Edwin Soumie's testimony:

Q. Mr. witness, please state your name and place of residence?

A. My name is Edwin Soumie, and I live on Camp Johnson Road, Monrovia, Liberia.
Q. Are you acquainted with plaintiff and the defendants in these proceedings?
A.Yes, | am.

Q. The plaintiff has filed an action of ejectment against the defendants. You have been cited
before this Honorable Court as witness for the defendants. You will now state briefly all that lie
within your certain knowledge touching all facts and circumstances in this case?

A. Sometime ago in 1982, Mr. Joseph Dausea asked me to help him to carry him to the Ministry
of Public Works, and we went there. Later on, we were sent to Lands & Mines. From Lands &
Mines we went to City Hall, and there we talked with the City Mayor, Mr. Johnson; at which
time he asked us to give him Sixty ($60.00) dollars for a piece of *.land ™ located on 14t h
Street, Sinkor. He received the sixty dollars and he gave us receipt, and gave us squatter's right to
go ahead. That's all I know. I rest.
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Q. In your statement in chief, you made mention among other things that a certificate of
squatter's right was issued by the Commissioner of City Corporation, Mr. Johnson. Were you to
see said document, will you be able to identify and recognize same?

A. Yes.

Q. I pass you the document in my hand, look at it and say what you recognize it to be?

A. Yes, | recognize this to be the squatter's right I made mention of in my general statement.

At that stage, counsel for appellants requested the court for a mark of identification to be placed
on the document that had been testified to and identified by the witness. Application granted"

The document marked by the court D/1 was confirmed. Whereupon, counsel for the appellants
rested with the witness with the usual reservation. The witness was then cross-examined as
follows:

-CROSS EXAMINATION -

Q. Mr. witness, please say whether the Sixty ($60.00) dollars you say you paid was paid in the
Bureau of Revenues and if you have any receipt for it?

A. 1 do not know whether it was paid in revenue, but he gave us receipt.

Q. Did you ever meet the plaintiff in this case, Mr. Gerald Coleman?

A. Yes, | have seen him, but I never met with him.

Q. You said that you know the plaintiff and the defendants, now you are saying you have seen
the Plaintiff but you do not know him. Which of the two statements do you want us to accept as
the true one?

A. Seeing is different, and knowing is different.

Q. When asked by your lawyer whether you are acquainted with the plaintiff and the defendants
in this proceeding, your answer was: "Yes", | am". Please explain what you mean by being
acquainted with the plaintiff and the defendants?

A. I simply mean that I have seen him before.

Q. Please say what you mean by "him" since | am referring to both the plaintiff and the
defendants?

A. To him, the plaintiff.



Q. Please say whether you accompanied the defendants to City Hall when they paid the Sixty
($60.00) dollars which you have referred to, or how do you come to know about it?

A. The defendants asked me to go with them.

Appellee then rested with the witness. Redirect was waived, as was the re-cross. But the jury
asked several questions.

"JURY QUESTIONS

Q. Mr. witness, in your testimony, you mentioned that you and Mr. Joseph went to the Public
Works Ministry. Who sent you to Lands & Mines, from the Public Works Ministry?

A. Joseph and | went to Public Works and he asked me to wait for him when he went to his
house and when he came back, he asked me to follow him to Lands & Mines; then later, he and |
went to City Hall.

Q. You did mention in your testimony that you people were given a squatter's right. In measuring
this squatter's rights, did you find or see any sign of ownership on said % land »?

A. 1 did not see any sign of ownership, government gave us the go ahead.
The jurors rest questions, witness discharged™.

Counsel for appellants at that stage rested oral evidence and offered for the court's admissibility
into evidence document marked by court D/1 and confirmed to form part of appellants' evidence
in the proceedings:

The application was granted and document marked by court D/1 was admitted into evidence.
Whereupon counsel for appellants rested evidence in toto.

The records reveal that after both parties had rested evidence in the case, arguments were
entertained and the jurors charged by the trial judge. The charge was concluded with these
words:

"Therefore, Mr. Foreman, ladies and gentlemen of the empaneled jury, we consider you to be
sound men and women, and you have sat here for about three (3) consecutive days, listening to
the facts in this cause, the right of ownership and the legal issues explained to you. You are
therefore charged to retire into your room of deliberation and bring a verdict of not liable in
favor of the defendants according to your understanding of the facts and the law explained to
you. You may bring down a verdict of liable against the defendants and that the plaintiff should
have his % land »; and within your own conscience, you may award damages to the plaintiff.
And you are so ordered".
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There was no exception taken to this charge of the trial judge, and this Court has held on many
such occasions that unless the party aggrieved by or dissatisfied with a ruling or order or actions
of a lower court excepts, the ruling or order or action is not subject to review by this Court.

After deliberations by the jurors, on the 26' day of January, A. D.1985, they returned with a
verdict unanimously agreeing that the defendants were liable to the plaintiff and obligated to pay
the sums of Two Thousand ($2,000, 00) dollars for general damages.

A four-count motion for new trial was filed, resisted, heard, and denied. it might be of interest to
mention in passing that the main issues raised in the said motion for new trial essentially
embraced the following: (1) Appellee's failure to offer into evidence any title deed to Lot #3, and
that instead he offered title deed to Lot # 1 in Block L-14 claimed by him; (2) that the title deed
from the Government of Liberia to R. H. Hill for thirty (30) acres or 40 chains was altered and
changed to 40'/2 chains or 31 1/3 acres of % land », thereby encroaching on other lands not
belonging to R. H. Hill nor granted by the Government of Liberia to appellee nor his grantor; (3)
that appellee refused to submit to an arbitration or a resurvey of the parcel of . land » claimed
by him to determine whether or not the spot which appellants erected their dwelling houses fell
within his deed; and that this was a clear proof that appellee had no legal right nor title the parcel
of % land » upon which appellants resided, and therefore any verdict in favour of appellee was a
legal nullity and founded upon no legal evidence; (4) that it was not enough to merely claim a
parcel of * land » under a purported deed and recover, but it was mandatorily required by law
that proof be presented that the appellants were occupying the same parcel of % land ™ covered
by such deed, which proof must be adduced in evidence at the trial; (5) that the instructions of
the judge to the jury to the effect that in ejectment, title deed is the main issue, and the fact that
appellee had title deed and appellants did not have title deed, inflamed the minds of the juror
and, therefore, was prejudicial to the appellants.

We have found nothing in the records that the appellants challenged the ambiguity or the
vagueness of the verdict to the effect that the appellants were liable to the appellee and is
obligated to pay the sum of Two Thousand ($2,000.00) dollars for general damages so as to have
given the trial judge an opportunity to pass upon same. We are of the opinion that said issue was
therefore waived and ought not be raised and considered at this appellate level. In the trial
judge's final judgment, he concluded as follows:

"Therefore, in view of the foregoing, the unanimous verdict of liable against the defendants in
this case is hereby confirmed and affirmed and the defendants are hereby adjudged liable and
they are to pay to the plaintiff as general damages, the sum of Two Thousand ($2,000,00)
dollars. The clerk of court is hereby ordered to issue a writ of possession in favor of the plaintiff,
evicting and ousting the defendants from the said premises and turning the same over to the
plaintiff herein, and the defendants are hereby ruled to costs. And it is so ordered".

GIVEN UNDER OUR HANDS IN OPEN COURT THIS 20th DAY OF FEBRUARY, A.D.
1985

Sgd. Eugene L. Hilton

Eugene L. Hilton"
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Appellants, being dissatisfied with this judgment and several rulings of the trial judge, appealed
to this forum for final review and adjudication.

In arguing before us, appellants have submitted a bill of exceptions containing five (5) counts.
In count one (1) of the bill of exceptions, appellants contended:

That in their defense to the plaintiffs complaint, defendants filed a four-count answer raising
pertinent legal and factual issues to the effect that the deed proffered with the complaint does not
correspond with plaintiffs allegations in claiming ownership to lot # 3, but that plaintiff proffered
a deed for Lot # 1; that the quit claim deed from Diana Louisa Coleman to Georgia H. B. Philips
does not extend to 14th and 15th streets, Gibson Avenue in Sinkor; that the said quit claim deed
is bad and defective because the original metes and bounds of the % land, thirty (30) acres of
land ¥, have been unauthorizedly changed (increased), thereby taking in part of the public
domain of the ®.land » and other people's property; and that the lot occupied by defendants is
not part of plaintiffs * land » but a public property controlled by the City Corporation of
Monrovia. These salient issues, according to the defendants, the trial judge prejudicially ignored
and dismissed defendants' answer and ruled them to a bare denial of the facts.

In passing upon this count, we hold the view that whilst we are in agreement that generally
speaking, whatever shows that the plaintiff is not entitled to the immediate possession of the
premises claimed constitutes a good and valid defense in an action of ejectment; if a recovery
may be had on the strength of his own title and not from the weakness or want of title of his
adversary, the right of possession under color of claim of title by the plaintiff may nevertheless
be prima facie evidence of title against a mere intruder. In effect, a defendant who has no title to
the premises may not contest the plaintiffs title thereto where the latter has shown a prima facie
right to the premises. 25 AM JUR 2d., Ejectment, § 57.

Furthermore, since it is a general rule of law that the plaintiff in ejectment must recover upon the
strength of his own title, and may not rely upon the weakness of the defendant's claim, it is well
settled that if the case depends upon the legal title, the defendant should show an outstanding
title in some third person, which defendants have not done. A mere intruder or trespasser will
not, however, be allowed to protect himself in the possession by setting up an outstanding title in
a stranger where the plaintiff relies on prior possession.

Continuing, we further hold the view that in keeping with general principles of law, possession,
no matter how long continued, is no bar to recovery by the true owner, if the party in possession
entered upon the % land » without any claim of title, and did not acquire or assert title to the %
land » at any time or claim to hold it adversely to the true owner. To bar a plaintiff in ejectment,
who has title, by possession in the defendant, strict proof is necessary not only that possession
was taken under a claim hostile to that of the real owner, but that it continued for the period of
limitation provided by the statute. In the instant case, the records reveal that appellee proffered a
title deed to lot #3, which was admitted into evidence without any objection, together with other
deeds. Also from the evidence adduced at the trial, it is clear that the appellants failed to show
that appellee was not entitled to the immediate possession of the premises in question. The
records show that appellee relied upon the strength of his own title deed for lot #3, supported by
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a chain of titles from the Republic of Liberia to R. H. Philips, then to Hannah Philips, and a quit
claim deed from Georgia Coleman to Diana Coleman who, by inheritance, acquired their
property from their mother, Hannah Philips. Appellee's right of possession under color or claim
of title therefore is prima facie evidence against the appellants who were intruders merely relying
upon a paper entitled "squatter's right". The contention of appellants that appellee had failed to
annex copy of his title deed to lot #3 to his complaint is hereby overruled, since for the records
show that a warranty deed for lot #3 was annexed to the complaint. In other words, appellants
having failed to set up a legal title as against the title of appellee, the trial judge did not commit
any reversible error in dismissing their answer and ruling them to a bare denial of the facts in the
complaint, for there was no title deed to be matched against appellee's title for the jury to pass
upon.

Appellants contended that they were on the premises long before appellee claimed possession of
the said premises. Although there was no evidence to this effect, because the evidence adduced
showed that they were occupying the premises upon authority of the City Corporation of
Monrovia, nevertheless, in keeping with universal law extant, no matter how long defendants
continued to live on a premises, it is no bar to recovery by the true owner of the * land », if the
party in possession entered upon the % land » without any claim of title and did not acquire or
assert title to the % land » at any time or claim to hold it adverse to the true owner of the % land
. Strict proof was necessary given appellants' notion that possession was taken under a claim
hostile to that of the real owner. Furthermore, there are no records before us showing that the
appellants fully acquired and perfected a title deed for the parcel of % land % or a portion
thereof, under which they claimed title by adverse possession, to have necessitated a joint survey
made under warrant of the court by means of arbitration proceeding.

On the question of arbitration, the law is that to necessitate an arbitration, there must be a written
agreement or stipulation to submit to arbitration the controversy existing at the time of the
making of the agreement or any controversy thereafter arising, without regard to the justiciable
character of the controversy. Such agreement is valid, enforceable and irrevocable except upon
such grounds as exist for revocation of a contract.

The records before us reveal that there was no application before court giving information about
(1) the existence of an agreement between the parties to submit to arbitration the controversy or
the facts of the ejectment proceedings, (2) that appellants were parties to such an agreement, (3)
that the matter in controversy be referred to arbitration, (4) and that there was a refusal by the
appellee as party to such agreement to submit to arbitration. It is only upon such application,
supported by the agreement to arbitrate, that would compel this Court to further investigate the
claim of arbitration. And if through the inquiry it is found that (1) there was an agreement as
referred to in this opinion; (2) plaintiff was a party to the agreement; (3) the controversy was
referable to arbitration; (4) the right to proceed to arbitration had not been waived by the adverse
party; and (5)that the agreement has not been revoked by either party and yet the determination
was made in favor of the adverse party, this Court would then order the parties to arbitrate. In the
absence of fulfilment of these statutory requirements, we hold the view that the judge did not err
when he refused to submit the parties to arbitration. Civil Procedure Law, Rev. Code 1:64.1, 64.2
and 64.3.
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As to count two (2) of the bill of exception, appellants have contended and argued that the
instructions of the trial judge were prejudicial to them and constituted a reversible error. The
portion of the instructions complained of was as follows:

"Plaintiff has title deed, the defendants did not have title deed. . . a person who holds a title deed
has right of ownership to that property and prevails over one who does not have a deed."

These instructions, the appellants say, were contrary to the principle of law laid down by this
Court in the case Duncan v. Lewis, 13 LLR 510 (1960); that the same were prejudicial and
inflamed the minds of the jury to return the adverse verdict against appellants. This, they said,
necessitated appellant moving for a new trial, which motion the trial judge erroneously and
prejudicially denied, and affirmed the erroneous and prejudicial verdict. To these rulings
appellants excepted.

In the first instance, we strongly feel that the holding of the Duncan case supports the position
we assume in the instant case. We therefore deem it lawful and fair to the parties in this case to
quote the relevant parts of the opinion in the Duncan case:

(1) Priority of claim to title is a material element in an action of ejectment; and

(2) A plaintiff in an ejectment action must rely upon proof of title in himself, and cannot prevail
merely by reason of defects in the defendant's title.

Some authorities hold that a recovery of plaintiff in ejectment may be defeated by the defendant
showing title in himself, and that this is so, although he acquired the same subsequent to the
commencement of the suit. 28 C.J.S., Ejectment, 8 35. In Liberia, the older and superior title has
always been controlling principles in cases of ejectment, and we know of no time that this
principle did not control decisions in cases of ejectment in the courts of Liberia. Furthermore, the
primary objective in suits of ejectment is to test the strength of the titles of the parties and to
award possession of the property in dispute to that party, whose claim of title is so strong as to
effectively negate his adversary's right of recovery.

Our position would have been different in this opinion if appellants had proffered a warranty
deed covering the area which they claim and had filed such warranty deed with their answer, in
which transfer of title to the disputed * land » was made to them in fee simple. If it appeared
from the deed presented by appellee and the deed presented by appellants that they described two
different pieces of property, one would think that it was then and only then that a board of
arbitration would have resolved the issue. Appellee has claimed title to lots #1 and 2 and has also
exhibited a chain of title to support that allegation. On the other hand, appellants have relied on a
squatter's right with an indefinite and inaccurate description. Appellants have therefore failed to
show title in themselves. There can be only one legal deed for a property. In the Duncan case,
relied upon by appellants, there were two separate deeds before court; hence, it was erroneous
for the trial judge in that case to have informed the trial jury that the appellants had no deed. The
legal authority relied upon was therefore inapplicable to the instant case.
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Moreover, we must observe here that ejectment supports the idea of adverse possession in the
appellants. The questions involved in such trials are of a mixed nature of law and facts which,
under the statutes, must be tried by a jury under the direction of the court. It is not an error for
the court to refuse to instruct the jury on any point in such trials when, in its opinion, it does not
appear proper to do so. In the instant case, the appellee had shown in himself a legal title to the
property in dispute to recover it. By title here is meant the right of possession arising either from
descent or purchase and the right of entry. It was therefore, not an error for the court to instruct
the jury that a party had offered no legal evidence in the shape of a deed to the property in
dispute. It was also not an error for the court to instruct the jury that the appellee must recover
upon the strength of his own title and not upon the weakness of the appellee's. Reeves v. Hyder, 1
LLR 271 (1897); Harris v. Locket, 1 LLR 79 (1875).

Further, as to the issue that the court below instructed the jury to the effect that the defendants in
this case had no evidence in the shape of a deed of title, we are of the opinion that the trial court
committed no error, because after a careful examination of the entire records and the proceedings
in this case, we have not found in the said records wherein the appellants offered written
testimony to prove the right of possession, the right of entry, or any lawful or equitable title to lot
#1 in block L-14 or lot #3 in block L-14 in Sinkor, City of Monrovia, or, for that matter, even a
chart or a map of the area in question, showing the area being occupied by appellants.

As to the issue that the court's refusal to grant a new trial when prayed for after the verdict, it is
our opinion that the granting or refusal of a new trial is a matter in the sound discretion of the
court according to the exigency of the particular case, and based upon principles of sound justice
and equity. The discretion is not generally reviewable as an error when the court is satisfied that
the verdict is not contrary to the law, the evidence and the legal instructions of the court.

This court has tenaciously held and confirmed over and again that in ejectment, the plaintiff must
recover on the strength of his own title and not on the weakness of the appellants', and this is
applicable to all actions for the recovery of real property. If the plaintiff had actual prior
possession of the * land %, this is strong enough to enable him to recover it from a mere
trespasser who entered without any title. A naked possession of % land » by an intruder cannot
prevail against a paper title. Minor et al. v. Pearson et al., 2 LLR 82 (1912); Couwenhoven v.
Beck et al., 2 LLR 364 (1920). This Court has also held that ejectment supports the idea of
adverse possession in the defendant. Clark et al. v. Lewis[1929] LRSC 5; , 3 LLR 95 (1929).

As to count three (3) of appellants' bill of exceptions, they have contended and argued before us
as follows:

That although in ejectment a plaintiff must recover, if at all, only on the strength of his title and
not upon the weakness of defendants' title and plaintiff failed to establish any title to lot #3,
block L-14 claimed by him in the complaint; and there wasn't any proof adduced in evidence by
plaintiff that defendants were occupying lot #1 or #3, yet the trial judge upheld the erroneous
verdict of the trial jury and denied defendants' motion for new trial.

This count of the bill of exceptions must be overruled as a matter of law and fact, because a
recourse to the records of this case showed that a warranty deed from Georgia B. Coleman to
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Gerald Bennett Coleman for lot #1 in block 1-14, situated at Sinkor, Montserrado County,
probated and registered on the 8th day of August, A. D. 1977, in Volume 264-77, pages 480-481,
was proffered, testified to, marked by the trial court P/1 and confirmed. The records further
showed that another warranty deed from Georgia B. Coleman to Gerald Bennett Coleman for lot
#3, in block 1-14, situated at Sinkor, Montserrado County, probated and registered on the 8t h
day of August, 1977, in VVol. 264-77, pages 478-479, was also proffered, testified to, marked by
the trial court as P/2, confirmed, and made to form a part of the court's records. Hence, this count
IS not sustained.

Appellants have also contended in counts four (4) and five (5) of their bill of exceptions, as
follows:

that although there was neither allegations of specific damages in the complaint, nor any scintilla
of a proof of damages, yet, the trial judge erroneously and prejudicially upheld and sustained the
arbitrary verdict of the trial jury and denied defendant's motion for a new trial; that the final
judgment rendered by the trial judge in favor of plaintiff on the 20th day of February, 1985 is a
nullity. It does not specify what property is awarded to plaintiff, whether Lot #3 or lot #1 in
block L-14, which is not claimed but which deed was proffered and admitted into evidence to
prove ownership to lot #3; that the amount of two thousand ($2,000.00) dollars awarded is a
mere speculation because there is no scintilla of evidence to justify said award; and that the
verdict upon which said judgment was predicated was not supported by the facts, the evidence
adduced, or the law controlling.”

As to the issue of appellants’ motion for a new trial, it is not necessary to repeat our view here
below, since this issue was disposed of earlier in this opinion.

On the issue of damages, our statute provides that in a complaint of an action of ejectment, the
plaintiff may demand damages for wrongful detention of the real property as well as delivery of
possession. Civil Procedure Law, Rev. Code 1:62.2.

In the prayer in appellee's complaint, we have found the following:

"Wherefore, and in view of the foregoing, plaintiff respectfully prays this Honourable court for a
judgment evicting, ousting and ejecting the said defendants from the premises of the plaintiff
herein described. Plaintiff also demands compensation as damages, in the amount to be
determined by the jury for illegal occupation of plaintiffs property by the defendants. Plaintiff
prays further that Your Honour will grant unto plaintiff such other relief as in the court's
judgment would be deemed just and equitable.”

Clearly, appellants have misapplied the question of damages in an ejectment action and the law
controlling same. Damages in an action of ejectment is not based on specific damages, rather it is
contingent upon general damages. Hence, the awarding of such damages was left in the sound
discretion of the jury which has been done in the instant case. Moreover, the said verdict was not
arbitrary, but was in conformity with the weight of appellee's evidence which outweighed that of
the appellants by sufficient preponderance. The evidence of appellee was not only by the
testimony of witness Georgia B. Coleman but it was supported by the title deed presented by



appellee which identified the % land » in dispute and established a prima facie case of the
plaintiffs title or right of possession thereto. Plaintiffs evidence was able to completely and
perfectly connect his title with the original source of the title, the Republic of Liberia. It is our
view therefore, that the trial judge did not err when he gave an affirmative charge in favour of
the appellee who had shown title to the property.

In ejectment actions or proceedings in the nature as we have in the instant case, the usual rules as
to the necessity, propriety and sufficiency of instructions in civil actions generally apply. The
instructions of the trial judge, having shown that he correctly stated the law applicable to the
case, the same was not confusing, conflicting, or misleading, and it did not ignore or exclude any
of the issues properly raised in the pleading by either party in support of which evidence was
introduced. The verdict given on the said charge was not arbitrary.

We note that appellants’ counsel laid great emphasis on an alleged arbitrariness of the verdict
which they considered to be erroneous. For example, they point to an alleged failure by appellee
to establish any title to lot #3 in block L-14, claimed by him in his complaint, and they assert that
there was no proof adduced in evidence by appellee that appellants were occupying Lot Nos. 1 or
3. They claimed that there was no allegation of specific damages in the complaint and that there
was not a scintilla of proof of damages presented by the appellee. Hence, they said, the judgment
awarding appellee Two Thousand ($2,000.00) Dollars as damages was merely speculative and
not supported by a scintilla of evidence to justify the award. It is our view that besides the
treatment which we have already given in this opinion, which we do not think expedient to
repeat here, we must remark that with respect to the forms and requisites of verdicts in actions of
ejectment or other statutory proceedings, the same general rules apply as in other civil actions;
that is, the verdict must comprehend the whole issue or issues submitted to the jury in the
particular case and that it must certainly find for or against a party in the suit. This form and
these requisites have all been observed with the verdict and the final judgment. The verdict
reads:

"Gerald Bennett Coleman of the City of Monrovia, Liberia---PLAINTIFF VERSUS Joseph K.
Dausea and Louseag D. Kargou (to be identified) the City of Monrovia, Liberia---------------
DEFENDANTS VERDICT (ACTION OF EJECTMENT)

We the petit jurors to whom the case, Gerald Coleman, plaintiff versus Joseph K. Dasusea and
Louseag D. Kargou, defendants was submitted, after a careful consideration of the evidence
adduced at the trial of the above entitled cause of action, we do unanimously agree that the
defendants are liable to the plaintiff and are obligated to pay the sum of Two Thousand
($2,000.00) Dollars for general damages."

This verdict is unambiguous and needs no additional or specific grammatical or rhetorical
construction or interpretation. It has showed appellants’ responsibility in the suit. It showed also
the defendants' state of condition of affairs which gave rise to the obligation.

It is the answer (verdict) of the jury given to the court concerning the matter of fact committed to
their trial and examination. It makes no precedent and settles nothing but the immediate
controversy to which it relates. It is the decision made by the jury and reported to the court and,
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as such, it is an elemental entity which cannot be divided by a judge. 29 R.C.L.834. Itiis not a
verdict against evidence, 20 R.C.L. 273, and it is neither a verdict contrary to law 20 R.C.L. 271,
nor against the instructions or charges of the court. Indeed, there was no exceptions noted for our
review.

The court's charge to the jury read as follows:
"Mr. foreman, ladies and gentlemen of the empaneled jury:

This is an action of ejectment instituted by the plaintiff against the defendants. The facts are very
simple. In keeping with the evidence, you saw here with your own eyes plaintiff produced title
deed to justify his right and title to the property and in rebuttal the co-defendants brought a piece
of paper indicating that it is a certificate, and you heard in the facts defendants told you that they
paid some money in the sum of Sixty ($60.00) dollars but it was not paid to Government to have
received a Government Receipt ...The important issue in this case is that plaintiff has title deed
and defendants do not have title deed, and we want you to understand that in keeping with law,
the person who holds a title deed has right of ownership to that property, and he prevails over
one who does not have a deed.

Mr. Foreman, ladies and gentlemen of the empaneled jury, we charge you to concentrate on that
issue in your room of deliberation. Another issue is that in an action of ejectment, the plaintiff is
entitled to damages because of the alleged illegal withholding of the said property from the
plaintiff by the defendants. This damage is left with your conscience to award any amount or
sum total you feel within your judgment that the plaintiff should receive for the alleged
molestation committed by the defendants against the plaintiff for withholding his said property.

Therefore, Mr. foreman, ladies and gentlemen of the empaneled jury, we consider you to be
sound men and women, and you have sat here about three (3) consecutive days listening to the
facts in this cause and also the right of ownership and legal issues explained to you. You are
therefore charged to retire into your room of deliberation and bring a verdict of not liable in
favor of the defendants according to your understanding of the facts and law, or in keeping with
your understanding of the facts and the law explained to you. You may bring down a verdict of
liable against the defendants and that the plaintiff should have his % land » and with your own
conscience; you may award to the plaintiff damages. And you are so charged".

No exception was noted to this charge of the trial judge.

A review of this verdict or decision given by the jury reveals that there is no evidence that the
jury disregarded the charge of the trial judge on questions of law embraced by the issues to have
necessitated the court to reverse the decisions of the empaneled jurors and to order a new trial
because of their neglect to follow the directions of the trial judge upon matters of law. It was the
legal duty of the jurors to comply with such directions; and if they had refused to do so, it was
the duty of the trial court to set aside the verdict, except where there was evidence from which
the jury could have found that the conditions required by the instructions did not exist. In any
case, according to the weight of authorities, regardless of whether the instructions were right or
wrong, they constituted the law of the case and it was the duty of the jury to follow them.
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There is nothing in the evidence, taken as a whole, that could cause the trial court to form the
opinion that the verdict of the jury was contrary to the evidence, or that the said verdict could not
be sustained by the weight of the evidence, or that substantial justice would not be done between
the parties; or that the verdict was so manifestly against the evidence as to show that the jury
adopted some wrong principles in their deliberations; or that the minds of the jurors were not
opened to reason and conviction; or that they were improperly influenced by ignorance or
corruption; or that it was not the result of impartial and honest judgment; or that it was from
some improper motive or condition or passion. There is no evidence that the award of damages
in the amount of Two Thousand ($2,000.00) Dollars was excessive, exorbitant, extravagant,
outrageous or unmeasurable; or that the evidence manifestly showed that the jury acted under the
influence of prejudice or passion, or under clear misunderstanding of duty and the facts of the
case. And since the assessment of damages is peculiarly the province of the jury, the court will
be very cautious in overturning a verdict, especially when it appears that the verdict is clear, not
exorbitant, and that the case has been tried in a fair and impartial manner. A new trial will be
denied under such circumstances.

"The law is that no mere difference of opinion, however decided, justifies interference with the
verdict of a cause. A new trial cannot be granted merely to obtain a slight reduction in damages,
little more than nominal, when the plaintiff is entitled to nominal damages at least." 20 R.C.L.
64, p. 281.

As it is true of judgments in other civil actions, a judgment in ejectment should conform to the
verdict. The judgment in the instant case, not having deviated from the verdict, as aforesaid, the
said judgment should be and the same is hereby affirmed and confirmed to all intents and
purposes.

Concerning appellants' argument that the amount of Two Thousand ($2,000.00) Dollars was
arbitrary and speculative because there was no scintilla of evidence to justify said award, and that
the verdict upon which said judgment was predicated was not supported by facts, this Court says
this cannot be accepted as true. Besides the testimony of appellee Gerald B. Coleman in which
he narrated how and when he purchased the % land " in question, by letter through his counsel,
as well as the continuous notices he gave the appellants, both orally and in writing, that he was
the owner of the * land » and that he had deeds to prove same, his request to appellants to
vacate the premises were ignored. Then there are the insults they gave him by saying that "this
was their time". In addition, appellee's testimony was corroborated by Georgia Coleman, his
grantor.

The appellants deliberately, intentionally, obstinately, unreasonably and perversely refused to
leave the % land ¥, continued to occupy and withhold plaintiffs % land much to his
disadvantage and displeasure, which land % could have been used for purposes other than
building thereon and generated or yielded income to the benefit of appellee. It was from these
facts of appellants' conduct that motivated appellee to institute the action to recover through
spending of funds which were all observed by the jurors, which thus justifiably awarded the
reasonable sum of Two Thousand ($2,000.00) Dollars, and which was confirmed by the court's
final judgment. Appellee complied with the requirement of law as found in this Court's decision
in the case East African Company and Muller v. Dunbar, 1 LLR 279 (1895), by putting the point
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in the prayer and respectfully demanding compensation as damages in an amount to be
determined by the jury for the illegal occupation of appellee's property by appellants.

We must remark here that it is a settled principle of law that ejectment is a form of action in
which the right of possession to corporate hereditaments may be tried and the possession
obtained... It is a possessory action. The action may doubtless involve both the right of
possession and the right of property. But the true purpose of the remedy is to obtain the actual
physical possession of the specific real property together with damages for its detention rather
than to try mere abstract questions of title, although the claim of appellee must have the
possessory title and it is ordinarily necessary to determine the title to the property or at least to
decide whether the claimant or appellee has a present right of entry and possession as against the
appellants... Accordingly, the appellee must have a legal right to the possession of the property
described in the pleadings and the only relief that may be granted him is the judgment for its
possession and for damages. 25 AM JUR 2d, Ejectment, 88 1, 2 and 3.

Under these circumstances, as we have observed from both the law and facts, it is our opinion
that the judgment of the lower court, being in conformity with the evidence and the law, should
not be disturbed. A writ of possession is hereby ordered issued in favor of Appellee Gerald
Coleman.

Our distinguished colleague, His Honour the Chief Justice, has not agreed with the majority
opinion findings and determination of the majority; hence, he has prepared and filed a dissent.
But in as much as our opinion is fully supported by law, facts, circumstances and precedent, we
firmly hold that it shall be the decision of this Court undisturbed.

The Clerk of this Court is hereby ordered to send a mandate to the lower court empowering it to
resume jurisdiction over the subject case and enforce its judgment. Costs are ruled against the
appellants. And it is hereby so ordered.

Judgment affirmed
MR. CHIEF JUSTICE GBALAZEH dissent.

| have disagreed with the mighty majority in this case because of the gross failure of the said
majority to abide by precedents, and to adhere to the principles of decided cases hoary with age.
Additionally, I decline to accept the assumption advanced by the majority that a holder of any
deed is indeed the owner of any % land .

Appellee, plaintiff below, brought an action of ejectment against defendants, now appellants, in
the Circuit Court for the Sixth Judicial Circuit, Montserrado County, in January 1982. In the
complaint appellee alleged as follows.

"That the plaintiff is the owner of a parcel of * land  located in the City of Monrovia, County
of Montserrado, Republic of Liberia, known as lot no. 3, in block L-14, which he bought from
Mrs. Georgia B. Coleman, who acquired the said parcel of % land » though a quit-claim deed
from her sister, Diana Louisa Coleman, they being surviving heirs of their late mother, Mrs.
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Hannah R. Hill-Philips, the surviving heir of the late Robert H. Hill, the original owner of the
said parcel of % land. Copies of the public land » grant from the Republic of Liberia to R. H.
Hill, recorded in Volume 27, page 222, of the records of Montserrado County, over the signature
of the late President W.D. Coleman, dated 7th February, A. D. 1898; a copy of the quit claim
deed from Diana Louisa Coleman to Georgia Henrietta Beatrice-Philips, dated August 7, 1946,
recorded in Volume 511, pages 358-355, of the records of Montserrado County; and a copy of
the warranty deed from Georgia B. Coleman to Gerald Bennett Coleman, registered according to
law in Volume 264-77, pages 478-479 of the Registry of Montserrado County, probated on the 8'
day of August,1977, inclusive, are hereto attached and marked exhibit "A", forming, a part of
this complaint.”

The complaint concluded that the defendants/appellants (hereafter appellants) were occupying
the property described supra without any color of right and that although repeated demands
made by plaintiff/appellee (hereafter appellee) to the appellants to vacate the said property, they
had failed and refused to do so. The said action was therefore brought in order to evict them and
to award appellee damages for the illegal occupancy.

Appellants answered denying the allegations and claiming that they had been given squatters'
rights by the Monrovia City Corporation in 1982, to occupy the said % land » which was the
bona fide property of the government.

After the trial, the jury retired and returned with a verdict of liable, and then awarded appellee
damages amounting to $2,000.00. Upon denial of appellants' motion for new trial, the trial judge
rendered a final judgment, affirming and confirming the verdict of the jury. Whereupon, the
appellants appealed to this Court of final resort.

At the conclusion of arguments before this Court, the majority of my colleagues have decided to
uphold the ruling of the trial court and to confirm its judgment. Notwithstanding, from my own
understanding of the various documents before us, and after carefully listening to the arguments
and explanations of counsels, | have found it difficult to follow their judgment and have
therefore refused to append my signature thereto; and | have rather resolved to file this dissenting
opinion for certain obvious reasons, as hereinafter stated.

Firstly, I have found several anomalies in appellee's complaint and also in both the award and
verdict of the jury and in the judgment of the lower court. The appellee's complaint woefully
failed to specifically state which portion of his % land ™ is being occupied by appellants for
which he had instituted the action. Furthermore, both the verdict of the jury and the final
judgment of the trial court failed to specifically state and describe the award of % land » made
to the appellee, or whether there was in fact an award of % land ™ or merely an award of
damages. The said verdict reads thus:

"VERDICT
"We the petit jurors to whom the case Gerald B. Coleman, plaintiff versus Joseph K. Dausea and

Lousea D. Kargou, defendants was submitted, after a careful consideration of the evidence
adduced at the trial of the above entitled cause of action, do unanimously agree that the


http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp86
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp88
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp87
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp89
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp88
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp90
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp89
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp91
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp90
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1989/3.html?stem=0;synonyms=0;query=land#disp92

defendant is liable to the plaintiff and is obligated to pay the sum of $2,000.00 (Two Thousand
Dollars for general damages.

WE RESPECTFULLY SUBMIT.
DATED THIS 25 TH DAY OF JANUARY, A.D. 1985."

On the other hand, the final judgment of the trial court, after narrating the procedures through
which the case had traveled, concluded as follows:

"Therefore, in view of the foregoing, the unanimous verdict of liable against the defendants in
this cause is hereby confirmed and affirmed and the defendants are hereby adjudged liable and
they are to pay to the plaintiff as general damages the sum of $2,000.00. The clerk of court, is
hereby ordered to issue a writ of possession in favor of the plaintiff evicting and ousting the
defendants from the said premises and turning the same over to the plaintiff herein, and the
defendant are hereby ruled to costs. And it is hereby so ordered."

"Given under our hand in open court

this 20th day of February, A.D. 1985.

Eugene L. Hilton

ASSIGNED CIRCUIT JUDGE PRESIDING"

What an inconclusive and highly irregular verdict; a verdict contrary to law, especially so in an
action of ejectment where properties are described by metes and bounds. The foregoing verdict
and judgment are so quaint that one can hardly imagine how the clerk would have prepared the
writ of possession without metes and bounds, and how the sheriff would be able to enforce same.

This Court has always held that "a verdict must show what was awarded, and must not be so
uncertain that a writ of possession cannot be issued upon it." Duncan v. Perry, 13 LLR 510
(1960).

This Court reiterated the said principle by specifying in a later opinion that: "In an action of
ejectment, the jury's verdict must sufficiently describe the % land % awarded so that a writ of
possession can be issued based upon the description.”(Our emphasis). Ginger et al. v. Bai et
al.[1969] LRSC 38; , 19 LLR 372 (1969).

The verdict in the case at bar completely ignored these legal injunctions from this Court, and
failed to adequately describe the % land » awarded, if any was awarded at all, in metes and
bounds to facilitate its location on the ground without much difficulty at all. I hold the view that
both the verdict and the final judgment are uncertain; and therefore, the judgment of my
colleagues confirming same on this appeal will not receive my support.

Secondly, I have refused to subscribe to the majority opinion because real estate matters are very
important as they involve interests of immense value. | therefore cannot support the award of real
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property or the deprivation of same, except where there is clear and convincing evidence that can
reasonably defend my position for posterity long after my demise.

Property rights are so important to mankind that this Court has in the past rendered judgments
outlining the circumstances under which a person may be deprived of property, and showing
how one without possession might evict and oust the occupier of certain property to which both
assert some claim.

However, | am convinced that the trial judge in this case had indeed ignored the several rulings
of this Court with respect to ejectment, and he had merely ruled in favour of the appellee for the
simple fact that he possessed a deed which, appellee alleged was part of a chain of title to the
disputed property derived from a Public * Land » Grant to his ancestor by President W. D.
Coleman in 1898; while on the other hand, appellants merely possessed a Squatter's Right
Certificate from the Monrovia City Corporation.

Hence, the judge instructed the jury, and the jury found that the % land ™% in question was the
property of appellee who has a deed, since the holder of a deed to any property is the owner. This
instruction was given notwithstanding the law of adverse possession, perhaps and despite the fact
that an alleged deed of realty might not be an authentic one, or that the proffered deed might just
be a deed covering some other property.

I am sure this Court should not entertain such a position, because to do so will be like opening a
Pandora's Box, wherein anyone with claims to property wins as long as he proffers any deed,
while a defendant who has failed to proffer any deed loses. In fact, such a position is in direct
contravention of, and in disregard for, the precedents of this Court on this matter.

As early as 1895, this Court held that Tin ejectment, the plaintiff must show in himself a legal
title to the property in dispute to recover it; by title here is meant the right of possession arising
either from descent or purchase, and the right of entry.” Reeves v. Hyder, 1 LLR 271 (1895). The
Court also held in later years that "In an action of ejectment, title must be proved by the
successful party. Cooper v. Cooper-Scott, [1951] LRSC 11; 11 LLR 7 (1951).

In addition, this Court re-emphasized those principles in the same matter of Cooper v. Cooper-
Scott when they reappeared before it in 1963, holding: (1) that a plaintiff in ejectment must
recover upon proof of title, which must be evidenced by a continuous and consistent chain; (2)
that a plaintiff in ejectment must recover unaided by any defects or mistakes of the defendant,
and the proof of the plaintiffs title must be beyond question; and (3) that "in an ejectment action,
the plaintiff's title is not presumed, but must be established." Cooper v. Cooper-Scott, [1963]
LRSC 38; 15 LLR 390 (1963).

The foregoing citations of law might be termed the most forceful and definite holdings of this
Court on the subject of actions of ejectment vis-a-vis the rights of the appellee and the
appellants. Disappointingly, however, the trial judge had completely ignored this Court's holding
in Cooper v. Cooper-Scott and proceeded to confirm a jury verdict and award to the appellee in
ejectment simply for having an alleged deed to the property without more, and appellants had
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none. The judge, jury, and the appellee had all taken the chance to rob appellants of their rights
because their title was allegedly defective.

Appellee's complaint alleged that the deed to the disputed property originated from a deed of
public % land ¥ grant given his ancestor by President Coleman in 1898, and from that, quit
claim deeds were made by descendants until he finally came in possession of the said % land »
by a Warranty Deed issued him in 1977 by a later ancestor.

However, the public ® land » grant deed from the Republic of Liberia issued to plaintiff's
ancestor in 1898 by President William D. Coleman, which he considers to be the bud in a chain
of various ownerships and possessions, reads as follows:

"Therefore I, W.D. Coleman, President of the Republic of Liberia for myself and my successors
in office in pursuance of the Act above cited, have given/granted, and confirmed and by these
presents do give, grant and confirm unto the said R.H. Hill, his heirs, executors, administrators or
assigns all the piece or parcel of % land ¥ situated, lying and being in the City of Monrovia,
South Beach, County of Montserrado, and Republic aforesaid and bearing in the authentic
records of said City the number 9, on South East Beach and bounded and described as follows:

"COMMENCING at the South East Angle of adjoining Lot No.8 South East of Monrovia,

owned by Alex Jordan's Estate and running down the beach of Monrovia South 52 degrees East,
7Y 2 chains, North 38 degrees East 40 chains, North 38 degrees East 40 chains, North 52 degrees
West 7 1/2 chains, south 38 degrees West 40 chains to the place of commencement and contains
(30) acres of ®.land % and N0 MOIE.-=-=-=========mmmmmmmmmm oo —-emene- -

"In witness whereof, I, W. D. Coleman, have hereunto set my hand and caused the seal of this
Republic to be affixed this 7th February A.D. 1898, the Republic the 51st .

W. D. Coleman
PRESIDENT"

The foregoing public % land » grand deed from President W. D. Coleman issued in 1898 to Mr.
R. H. Hill, the ancestor of appellee, from whom his present claims derive, gives % land »
"situated, lying and being in the City of Monrovia South Beach., County of Montserrado, and
Republic aforesaid and bearing in the authentic records of said City the Number 9 on South East
Beach and bounded and descried as follows:..." (Emphasis mine)

Everyone on this Bench knows that area of Monrovia usually referred to as South Beach which is
the beach area of Monrovia around "Coconut Plantation” and extending to the back of Barclay
Training Center and the Budget Bureau. And to my mind and sound judicial judgment, | believe
doggedly, that the * land » granted by the Republic of Liberia through President W. D.
Coleman in 1898 to R. H. Hill, appellee's purported original grantee, covered (30) thirty acres of
the area of Monrovia we know and have herein described as South Beach, Monrovia, or
Monrovia South Beach. Yet, both the deeds of 1946 allegedly recorded in Volume 58, pages
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358-359 of the records of Montserrado County, and that of 1977, registered in Volume 264-77,
pages 478-479, of the Registry of Montserrado County, which purportedly derive from the deed
of 1898, refer to *.land ¥ in Sinkor; not even Sinkor towards the beach, but Sinkor between the
Corners of Gibson Avenue and 14th Street, both of which are on the left-hand side of Tubman
Boulevard, far from any beach. This is a strange anomaly which ought to have caught the
attention of both my colleagues and of the trial court and jury. The fact that it didn't would
certainly lend credence to a charge of inadequate understanding, or else to a charge of inadequate
examination and study of the records of this case, and of the law on ejectment.

| am convinced, and this Court has held, that "instruments conveying real property are to be
interpreted literally according to the text of the conveying instrument.” Wayne et. al. v.
Cooper[1972] LRSC 7;, 21 LLR 50 (1972). Hence, | firmly maintain that the trial judge had
sufficient evidence of the inadequacies of the chain of title deriving from the original deed, that
ought to have convinced him, as well as my colleagues here, that in fact plaintiff had failed to
prove his title to the disputed property, especially in view of the holding of this Court that "in an
action of ejectment, if neither party establishes any legal right, the appellee cannot recover."
Moore v. Gye, [1970] LRSC 8; 19 LLR 429 (1970). Moreover, this Court held that in an action
of ejectment, where the declaration sets up a claim to a specific parcel of % land » and distinctly
describes it, a deed wherein appears none of the boundaries and descriptions mentioned in the
declaration is not admissible as prima facie evidence of title. Page et al. v. Harland et aL, 1 LLR
463 (1906).

| am aware, unlike my majority colleagues, that the Supreme Court may render such judgment as
would have been rendered by the trial court in a particular case if it had been properly decided
below. Townsend v. Cooper, [1951] LRSC 16; 11 LLR 52 (1951); Williams and Williams v.
Tubman, [1960] LRSC 47; 14 LLR 109 (1960); and Civil Procedure Law, Rev. Code 1:51.17.

In concluding, therefore, it is my considered opinion that the judgment should be reversed.
Hence, this dissent.

Jarkonnie v Akoi et al [1989] LRSC 26; 36 LLR 384 (1989)
(14 July 1989)

FLOMO JARKONNIE, Petitioner, v. JOHN B. AKOI, * Land » Commissioner, Lofa
County, and FLOMO POROPEAYEA, Respondents.

APPEAL FROM THE RULING OF THE CHAMBERS JUSTICE DENYING THE ISSUANCE
OF 'HIE WRIT OF PROHIBITION.

Heard: June 1. 1989. Decided: July 14. 1989.
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1. Damages is pecuniary compensation or indemnity which may be recovered in the courts by
any person who has suffered loss, detriment or injury, whether to the person, property or rights,
through the unlawful act or omission or negligence of another.

2. Expense is the cost generally allowed to the successful party; all the expenses which the
property owner is put to by the litigation.

3. A citizen desiring to purchase public ® land % in the county area shall apply to the % land
commissioner of the county in which the land » is located: and the * land commissioner. if
satisfied that the land » in question is not privately owned and is unencumbered, shall issue a
certificate to that effect.

4. A tland » commissioner has jurisdiction to hear and determine cases arising from the sale of
public lands, as he is required by law to ascertain that the % land » sought to be bought or sold
IS unencumbered.

5. In an investigation by the % land commissioner of a dispute over land % claimed pursuant
to tribal certificate, in addition to finding a party liable, the % land % commissioner may impose
a line and enforce payment of the fine to cover the expenses of the successful party.

4. A writ of prohibition will not be issued to a court or tribunal which has neither exceeded its
jurisdiction nor attempted to proceed by a wrong rule.

Flomo Jarkonnie, the petitioner, in January 1988 engaged the services of one George A. Corbin,
a public * land ¥ surveyor resident in Monrovia, Montserrado County, to survey a parcel of
land » for him in Kpaiyea Town, Salayea District, Lofa County, and which parcel of *land %
was adjoining that of Co-respondent Flomo Poropeayea, also of Kpaiyea Town. Surveyor
George A. Corbin is said to have put up public notices for the survey of the % land » but
without any reference to the % land » commissioner of Lofa County. The co-respondent, owner
of the adjoining % land %, immediately protested against the survey and filed a complaint before
the superintendent of Lofa County. Predicated upon the said complaint, the superintendent
ordered the ® land » commissioner to conduct an investigation. At the conclusion of said
investigation, the * land » commissioner found appellant administratively liable and ruled him
to pay the expenses incurred by the co-respondent, which resulted from the complaint filed and
the investigation conducted, which expenses amounted to $220.00.

Against this ruling, and to prevent the payment of this amount, the petitioner fled to the
Chambers Justice and applied for a writ of prohibition. The petition was heard and denied and
the appellant appealed to the Court en banc.

In finally deciding the case, the Supreme Court opined that a % land » commissioner, who is a
member of the Executive Branch of Government, may entertain complaints growing out of %
land *» disputes involving tribal elements, whose claims are not predicated upon title deeds; and
equally so, he is clothed with authority to enforce administrative decisions as an outcome of such
claims. Consequently, the writ of prohibition could not lie. The petition was denied and the
ruling of the Chambers Justice affirmed with costs against the appellant.
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Boima K. Morris appeared for petitioner. J. Edward Koenig and Henrietta M Koenig appeared
for respondents.

MR. JUSTICE BELLEH delivered the opinion of the Court.

Following a ruling on the petition for a writ of prohibition by our distinguished colleague, Mr.
Justice Junius, who presided over the Chambers of this Court during the October, Term, A. D.
1988, petitioner herein excepted to the said ruling and announced an appeal to this Court sitting
en banc for our consideration and final determination of the issues presented in petitioner's brief,
which form the factual and legal basis for this appeal.

For the benefit of this opinion, we hereunder quote word for word petitioner's petition for the
writ of prohibition as submitted to the Chambers Justice of this Court:

"PETITIONER'S PETITION"

"1. That your petitioner, having obtained a tribal certificate for his farm % land » and an
executive survey order to survey said farm % land ¥, secured the services of a surveyor from
Monrovia to survey his farm % land *» situated in Kpaiyea Town, Salayea District, Lofa County.
The surveyor, prior to surveying the % land , gave two weeks notice over the radio and in the
town to all those who had % land » adjacent or within the vicinity to come with either their
deeds or tribal certificates on the day of the survey, but no one brought any deed or tribal
certificate. The surveyor then surveyed his % land . To his greatest surprise and dismay, Co-
Respondent Flomo Poropeayea carried a complaint to Co-Respondent John B. Akoi to the effect
that he, the petitioner, had surveyed Flomo Poropeayea's sugar cane farm and cash crop after his
deed had been prepared by the % land » commissioner and forwarded to the superintendent. The
* land » commissioner then withheld all his papers, the prepared deed, the tribal certificate,
survey order, and has had them up to the filing of this petition.

2. That the co-respondent is now trying to enforce the execution of this illegal judgment by
compelling the petitioner to pay what he termed "expenses" in the amount of $220.00 (Two
Hundred Twenty Dollars) when in fact and in truth as a * land » commissioner, he has no
jurisdiction to try and determine an action of damages to personal or real property or criminal
mischief. For, the Co-respondent Flomo Poropeayea should have gone to a court of competent
jurisdiction to file his complaint if he felt that the petitioner, in surveying his farm, damaged any
property of his, including sugar cane farm and other cash crops but not the * land »
commissioner or to any administrative forum. The % land » commissioner has no trial
jurisdiction to try and determine action of damages or criminal mischief. Therefore, prohibition
will lie to restrain a void and an illegal judgment. See exhibit "A".

The gist of the petition for writ of prohibition is that on January 14, 1988, Petitioner Flomo
Jarkonnie of Kpaiyea Town, an adjoining % land » owner ordered the survey of his portion of
* land ¥ by one George A. Corbin of Monrovia, Montserrado County, a public * land »
surveyor, who is said to have put up a notice for the survey of the said % land without any
reference to the land » commissioner of Lofa County. Whereupon, the co-respondent
immediately protested against the survey and filed a complaint before the superintendent of Lofa
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County, who ordered the * land » commissioner to conduct an investigation, and as a result of
the investigation, petitioner was administratively found liable and a decision was accordingly
rendered against petitioner. Consequently, petitioner was ordered to pay all expenses incurred by
appellee in the sum of $220.00. There is no showing that petitioner ever appealed from the
decision of the % land » commissioner; instead, petitioner elected to file a petition for a writ of
prohibition before the Justice presiding in Chambers, our former colleague, Mr. Justice Biddle,
who ordered the issuance of the alternative writ of prohibition.

The respondents having been served with the alternative writ of prohibition, filed a four-count
returns contending, among other things, that:

1. The ®.land » commissioner is authorized under the law to conduct an investigation growing
out of ® land » dispute among elements within his assigned area, especially so where said
dispute is based upon mere tribal certificates and no deed is involved; and that the . land »
commissioner being an administrator, he is legally authorized under the law to probe into
administrative matters, assess expenses incurred against the losing party to the extent of
imposing administrative fines, subject to appeal under the doctrine of chain of command and
administrative procedure; and

2. The proceedings and/or investigation had by the * land » commissioner was solely an
administrative matter growing out of % land » dispute and not an action of damages as alleged
by the petitioner, and therefore prohibition will not lie.

The Justice in Chambers ruled denying the petition. Petitioner, being dissatisfied with the ruling
of the Chambers Justice, excepted to same and announced an appeal to this Court sitting en banc
for review.

There are two issues presented for our consideration and final determination. They are:
1. Whether or not the complaint filed before the . land % commissioner was for damages; and

2. Whether or not the % land » commissioner who is a member of the Executive Branch of
Government may entertain complaints growing out of * land % dispute involving tribal
elements whose claims are not predicated upon title deeds.

"Damages" is defined as "a pecuniary compensation or indemnity, which may be recovered in
the courts by any person who has suffered loss, detriment, or injury, whether to his person,
property, or rights, through the unlawful act or omission or negligence of another. A sum of
money awarded to a person injured by the tort of another.”

"Damages may be compensatory or punitive according to whether they are awarded as the
measure of actual loss suffered or as punishment for outrageous conduct and to deter future
transgressions. Nominal damages are awarded for the vindication of a right where no real loss or
injury can be proved. Generally, punitive or exemplary damages are awarded only if
compensatory or actual damages have been sustained.”
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"Compensatory or actual damages consist of both general and special damages. General
damages are the natural, necessary, and usual result of the wrongful act or occurrence in
question. Special damages are those "which are the natural, but not the necessary and inevitable
result of the wrongful act." BLACK'S LAW DICTIONARY 351-352 (5thed.).

"Damages" connotes the character of relief afforded to an injured party for the injury suffered,
that the amount which will compensate the injured party for all detriment which was proximately
caused by the unlawful act of defendant."

"The term 'damages’ is to be distinguished from other terms such as debt, expenses, interest
penalty, salary value, and verdict." 25 C. J. S., Damages, 8 1(b).

"Expenses” as used in a legal sense, is the expense of the suit the cost which are generally
allowed to the successful party; all the expenses which the property owner is put to by the
litigation.” 35 C. J. S., at page 235.

The records reveal that predicated upon the complaint filed in the office of the superintendent of
Lofa County by the corespondent herein, protesting the signing of any public * land » sale deed
by the superintendent of Lofa County, covering portions of 'parcel of * land »" which had
allegedly given to the co-respondent and his family by the tribal authorities of Lofa County,
Honourable Gayflor Johnson, the superintendent of Lofa County mandated the % land»
commissioner of Lofa County, co-respondent herein, to conduct an investigation.

After investigating the said protest, the co-respondent % land » commissioner made a ruling.
For the benefit of this opinion, we hereunder quote the relevant portions of the ruling of the
corespondent * land » commissioner:

"In lieu of all stated above, Defendant Flomo Jarkonnie is hereby ruled guilty and requested to
defray all expenses of protesters through the office of the * land » commissioner of this
County, Lofa, and it is hereby ordered:"

According to the decision of the co-respondent + land » commissioner, quoted supra, there is
no indication that besides ruling petitioner guilty of the protest, the co-respondent % land %
commissioner awarded damages in favor of Co-respondent Poropeayea for the cash crop trees
which were included in the survey conducted at the instance of petitioner. Instead, the
corespondent * land » commissioner ruled simply that petitioner be required to pay the
expenses incurred by Co-respondent Porpopeayea during the investigation which is a normal
procedure in administrative courts. In short, we are of the opinion that the 4 land »
commissioner did not award damages in favour of the corespondent as erroneously contended by
counsel for petitioner.

The second issue to be determined is whether or not the * land » commissioner who is a
member of the executive branch of government may entertain complaints growing out of % land
 dispute involving tribal elements whose claims are not predicated upon title deeds.

The Public £ Land » Law, 1956 Code 34:30, provides:
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"A citizen desiring to purchase public * land ™ in the county area, shall apply to the % land
commissioner of the county in which the land % is located and the % land » commissioner if
satisfied that the . land ¥ in question is not privately owned and is unencumbered shall issue a
certificate to that effect.” In respect to the office and functions of the % land ¥ commissioner,
the Public Lands Law, 1956 Code, 34:1 & 2 provide, as follows:

‘The President by and with the advice and consent of the Senate, shall appointa ® land »
commissioner in each county. The duties performed in the counties by the % land »
commissioners shall be performed in the hinterland by the district commissioners."

Each % land commissioner, if satisfied, that the public land ¥ about to be sold is not privately
owned and is unencumbered, shall issue a certificate to a prospective purchaser to that effect. He
shall also under the circumstances required by law draw up deeds of public lands sold under the
procedure prescribed in section 30 of this title or allotted under the provisions of chapter 14
thereof.” The office of the writ of prohibition, according to section 16.21(3), Civil Procedure
Law, Rev. Code 1, is a "special proceeding to obtain a writ ordering the respondent to refrain
from further pursuing a judicial action or proceeding as specified therein."”

In the case Bryant v. Morris and Darby, [1954] LRSC 41; 12 LLR 198 (1954), this Court held
that "a writ of prohibition will not be granted to a court which has neither exceeded its
jurisdiction nor attempted to proceed by a wrong rule."”

In view of the functions and duties of % land » commissioners as herein specified, coupled with
the controlling laws, we are of the opinion that the % land » commissioner does have
jurisdiction to hear and determine cases arising from the sale of public lands, as he is required by
law to ascertain that the % land ™% sought to be bought or sold is unencumbered ., hence,
prohibition will not lie to refrain the co-respondent + land » commissioner from enforcing his
decision.

We therefore hold that the ruling of the Chambers Justice be, and the same is hereby affirmed.
The Clerk of this Court is hereby ordered to send a mandate to the office of the % land
commissioner of Lofa County instructing the said land » commissioner to resume
jurisdiction over the matter and enforce his decision. Costs are ruled against the petitioner. And it
is hereby so ordered.

Petition denied

Tay v Teh et al [1968] LRSC 18; 18 LLR 310 (1968) (19
January 1968)

G. WALTON TAY, Agent for G. H. TAY, Appellant, v. NAGBA TEH, GEORGE ALFRED
WREH, YENNOH, TEHSEE DOE, ELIZABETH JOE and CORFOR, alias
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Teetee Borbor, Appellees.
APPEAL FROM THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, MONTSERRADO
COUNTY.

Argued October 26, 30,

31, 1967. Decided January 19, 1968. In an action of ejectment the plaintiff
is required to establish his case upon the strength of

his own title and not upon the weakness of the defendant's title. 2. In an
action of ejectment, if neither claimant relies upon a

good title, he who has the prior possession has the better right to the
property. 3. Where the ends of justice require it in a particular

case, though an appellant appears not to have formally complied with the need
to note an exception at the time of ruling, the Supreme

Court will observe the spirit and intent of the law and will accept the bill
of exceptions apparently approved by the trial court,

upon the appeal therefrom. 4. When no Jjusticiable issue presents itself, the
Supreme Court may order judgment in the case, without

remand. 1.

An action of ejectment was commenced by appellant, as plaintiff against
tenants of owner of a tract of % land™, in which

owner intervened, both litigants claiming title to the same property through
different grantors. On appeal from the judgment of the

trial court confirming the jury's verdict for defendants, the judgment was
reversed and judgment ordered by the Court for the appellant,

without remand.

Harmon, Grimes and Morgan for appellant. C. L. Simpson and M. M. Perry for
appellees.

MR. CHIEF JUSTICE WILSON delivered

the opinion of

the Court. The Court has decided this case without indulging in sentiment or
what may be regarded as the morals of

the case.
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In 1839, on July 18 of said year, a colonial grant deed was executed in favor
of one David

White by the Colonial Governor of the Republic of Liberia, Thomas Buchanan.
This grant was for a 20-acre plot of ®land ¥ situated on

Bushrod Island, near Monrovia. The deed referred to is set forth. "These
presents made this 18th day of July in the year of our Lord

One Thousand Eight Hundred Thirtynine and of the Colony of Liberia, between
Thomas Buchanan, Governor of the said Colony, acting

in behalf of the American Colonization Society of the one part, and David
White of the other part: witness that in consideration

of each and every of the duties enjoined and conditions prescribed by sundry
regulations, laws and ordinances established by the

authority of said American Colonization Society by him, the said David White,
before the ensealing and delivery of these presents,

duly and lawfully fulfilled and discharged, the performance whereof is hereby
certified and acknowledged, he, the said Thomas Buchanan,
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had granted, and by these presents doth grant unto the said David White, his
heirs and assigns, all that lot or parcel of % land % situated,

lying and being on Bushrod Island and Colony of Liberia, bearing in the
authentic record of said Colony the number °“7,' bounded north

45 degrees East, running back 164 rods from the Stockton Creek to a division
line between the Colonists and King Peter and containing

20 acres of % land and no more ; to have and to hold the said lot or parcel
of land ¥ in fee simple unto the said David White, his heirs

and assigns, for ever to and for only the property, use and behoof of him,
the said David White, his heirs and assigns, and to and

for no other use, intent or purpose whatsoever, subject to the conditions set
forth in the Constitution and Laws of the Colony. "In

witness whereof the said Governor of the Colony,
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Colony.

"Done at Monrovia the day and year aforesaid. [Sgd.] THOMAS BUCHANAN,
Governor."

Thereafter, the said White transferred the property

to another, and from there the chain of title commenced to extend until
eventually the property was transferred to one William Henry

Bryant, from Abraham B. Stubblefield, who transferred same to one Corfor
Borbor, alias Teetee Borbor, the appellee in this cause. We would like to
note here that, unlike the original link in the chain of title from Governor

Buchanan, which bears the number, "7," all succeeding
transfers, down to the deed vesting title in the said Teetee Borbor, carry
the number, "6." The last transfer to Teetee Borbor, the

appellee in this case, was made on the 3oth day of December, in the year
1927. This, therefore, constitutes the chain of title on

which appellee bases his fee simple right. In the year 1949, Mr. G. H. Tay,
the father of appellant, acquired by purchase - 1/2 acres,

the equivalent of 6 town lots, on Bushrod Island, near Monrovia City,
Montserrado County, from Messrs. Jacob Fay, Sumo Gbe, Tarlow

Kai, Jashu Budu, Jessie Caphart, and Henry V. Logan, heirs of the late King
Peter. The deed is hereinafter set forth. "Know all men

by these presents that we, Jacob Fay, Sumo Gbe, Jashu Budu, Jessie Caphart,
Tarlow Kai, and Henry V. Logan, of Bushrod Island, of

Monrovia, in the County of Montserrado, of the Republic of Liberia, for and
in consideration of the sum of $90.00, paid to us by

Mr. Gilbert H. Tay of the Settlement of Schefflin, of Montserrado County, the
Republic of Liberia (the receipt thereof is hereby

acknowledged), do hereby give, grant, bargain, sell and convey unto the said
Gilbert H. Tay, his heirs and assigns, a certain lot

or parcel of %land ¥ with the building thereon and all
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privileges and appurtenances to the same belonging,

situated in the Bushrod Island of Monrovia, County of Montserrado, and
Republic of Liberia, and bearing in the authentic record of

said Bushrod Island the block No. 1, and bounded and described as follows
Commencing at the North East corner of Harietta A. Kennedy's

adjoining Southern block and running parallel with it due West io chains ;
then running due North I-% chains parallel with the new

Bushrod Island Brewerville motor road to the place of beginning and
containing -I/2 acres of L land ™ and no more, to have and to hold

the above premises in the said G. H. Tay, his heirs and assigns to him and
their use and behoof for ever, and we, the said Jacob

Fay, Sumo Gbe, Jessie Caphart, Tarlow Kai, Jashu Budu, and Henry V. Logan,
for us and our executors, administrators and assigns,

do covenant with the said G. H. Tay, his heirs and assigns, that at and until
the unsealing of these presents we are lawfully seized

in fee simple of the aforesaid granted premises, that they are free from all
encumbrances ; that we have good right to sell and convey

the same to the said G. H. Tay, his heirs and assigns for ever, as aforesaid
; and that we will, and our heirs, executors, administrators

and assigns shall warrant and defend the same to the said Gilbert H. Tay, his
heirs and assigns for ever, against the lawful claims

and demands of all persons. "In witness whereof we, JACOB

FAY, SUMO GBE, TARLOW KAI, JESSIE CAPHART, JASHU BUDU, and HENRY V. LOGAN,
have hereto

set our hands and Seal this 8th day of December in the year of our Lord One
Thousand, Nine Hundred and Forty Nine."

It is this piece of real property which appellant claims to be his that has
provoked this litigation. Appellant claims the property

to be his and not within
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the title right of appellee's 20 acres of % land ™, while appellees maintain
that

the property sold to appellant by the heirs of King Peter was a part of the

20 acres of % land¥. There were many issues of law raised

by the pleadings, but the trial judge, Hon. Alf red L. -Weeks, only ruled as

follows : "The court, after considering the many issues

raised, has come to the following conclusion: "I. In ejectment the plaintiff
is required to recover upon the strength of his own

title, and not upon the weakness of his adversary's. "2. Plaintiff must show

legal title in himself, link by link. "This court, therefore,

rules this case to trial on the merits of the issues raised in the complaint
and answer. The parties are confined therein during the trial. The other
pleadings, not being

pertinent to the issues, are hereby rejected. And it is so ordered. " [Sgd.]
ALFRED L. WEEKS,

Assigned Judge."

The trial judge should
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have adhered to the rule requiring determination of issues of law before
considering issues of fact. Civil Procedure Law, 1956 Code

6:620. Moreover, the record in this case immediately following this ruling
shows no exception taken thereto by the appellant, even

though in his bill of exceptions one of the counts states an exception to
said ruling, the judge, in approving the bill of exceptions

containing this count, making the following notation: "Approved insofar as it
is supported by the record." We consider such a count

sufficiently important so that the court should have particularly made
comment on the absence of exception taken at the time of ruling.

We will, in spite of the grave doubts as to the legitimacy of the record
which omits the recording of exceptions to said ruling,

still pass on the merits of the issues raised in the plaintiff's complaint
and the answer by the defendant.
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Now to the case. The argument is advanced that the plaintiff cannot recover
on the weakness of defendant's title, but must

rely on the strength of his own title, as a main point of defense, where
plaintiff attacks the legal sufficiency of defendant's title.

The conclusion of the trial Judge sustained the position that plaintiff must
show title in himself link by link to the sovereign

State in every case and under every circumstance. This seems to us to be
incorrect, since, under the statute, plaintiff's title may

be established by showing the source of his title, that is, from a grantor.
And where the said grantor's right to transfer property

is not successfully attacked, it must be concluded that plaintiff's title has
been established. This much heralded rule, as laid

down in the statute, that the plaintiff must recover on the strength of his
own title and not on the weakness of his adversary, is

found in our case law. In William, et al. v. Karnga, et al., 3 L.L.R. 234
(1931) , the Court held that parties in ejectment proceedings must recover
upon the strength of their titles and not the weaknesses

of defendant's. To the same effect, Couwenhoven v. Beck, 2 L.L.R. 364
(1920) . See also Bingham v. Oliver, 1 L.L.R. 47 (1870). Succinctly recited
in the brief of appellees, these should not be stretched beyond the realm of
logic and reason nor an interpretation

made that does not accord with the intent and meaning of the law. The
following seem the relevant issues in the case : 1. Whether

or not the title deed on which appellee bases his claim is genuine and
conforms to all of the statutory rules in describing a piece

of property intended to be conveyed. 2. Was the deed for the property so
described, or the links forming the chain of transfer so

identical, in all of its material parts, to make the chain absolute and
complete? 3. Whether or not the ®.land ¥ granted by deed to Teetee

Borbor, having as its original grantor, Governor Bu-
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chanan, is sufficiently described as to enable

its location by competent survey and if this was done at all at the trial of
this case in the Circuit Court. 4. With this established,

we must focus our attention on the source of the line of title that came down
to appellee. We must now look at the evidence in the

case. According to the deed by Governor Buchanan to White, which has been
described, the starting point of the 20 acres of % land¥ to

which appellee acquired title from a transfer to him by William Henry Bryant,
is the Stockton Creek, and nowhere else. This is indisputable

according to the text of the deed. The plot which was put into evidence by
appellee as the result of instructions from the President

of Liberia to Mr. Fritzroy Williamson presented in court by appellee's
witness, surveyor Speare, shows that appellee does possess

a piece or parcel of % land % adjoining the Stockton Creek. Since there has
been no evidence at the trial to show that he was granted

another piece of property other than that commencing from the Stockton Creek
covered by a title deed granted by Governor Buchanan,

his claim rests on the grant of Governor Buchanan, which subsequently
devolved on him by transfer from William H. Bryant, his grantor.

On the left side of the Monrovia-Bomi Hills Highway is another piece of %
land ¥ shown by this government plot prepared by Mr. Williamson,

described as the property of Teetee Borbor, with the notation on the plot
"occupied by Teetee Borbor's people." This property is

situated on the left side of the Monrovia-Bomi Hills Highway and borders on
the,Atlantic Ocean, otherwise known as point four. The

testimony of appellee's witness, Speare, substantially clashes with the
description given in the original grant of Governor Buchanan,

from which appellee acquired title to the 20 acres of % land ¥ starting from
the Stockton Creek. Surveyor Speare declares this property

to be
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on the left, and not the right side of the highway from Monrovia to Bomi
Hills, and in his certificate

describing the location of the ®land™» states that it commences from a point
marked by a growing tree which is 160 rods, or 2,640 feet

from the Stockton Creek. In other words, this point of 2,640 feet from the
Stockton Creek he describes as the starting point, running

North 45 degrees, East to chains, West 20 chains, thence South 45 degrees,
West to chains, to the place of commencement. That parcel

of L land ¥, he states, is exactly situated on the left side of the
MonroviaBomi Hills Highway, that is to say, going from Monrovia to

Bomi Hills. This description and the certificate of survey put into evidence
by appellee on the sworn testimony of surveyor Speare,

reflects on the 20-acre plot of % land ¥ shown on the Department of Public
Works' plot made by Mr. Williamson on orders of the President

of Liberia, since, by inspection of the plot, it is clearly and vividly shown
that the zo-acre grant through Governor Buchanan to

appellee is definitely and positively on the right-hand side of the Monrovia-
Bomi Hills Highway, and not on the left side. That the
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property on the right side of the Monrovia-Bomi Hills Highway borders on the

Stockton Creek, which, according to the grant of Governor

Buchanan to David White, has as its point of beginning the Stockton Creek and
contains 20 acres of % land¥. The starting point on the Stockton

Creek of Teetee Borbor's zo acres of % land % having been pinpointed and his

name boldly written on the plot made by Mr. Williamson,

authorized representative of the Government, after survey on instructions of

the President of Liberia, excludes any possibility of

the starting point of this % land % being at any other place than that shown

on this plot, which plot was offered into evidence by appellee

and admitted without objection and, hence, must be of great evidentiary value
in determining the starting point of appellee's 20

acres of % land ¥ granted to through the chain of title from Gov.
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ernor Buchanan. To attempt, therefore,

to speculate that the starting point can be at any other place would be the
self-impeachment of appellee's best evidence produced

and admitted in proof of the area and location of his % land ¥. Nor can the
20 acres, with the starting point established by Williamson

and shown on the plot, be said to extend to the point four area where
appellant's % land ¥ is located, and on which he has undoubtedly

trespassed and placed his coappellees as his tenants. By no stretch of
imagination can zo acres of % land % extend from the Stockton

Creek to the point four area, bordering on the Atlantic Ocean, where the
property of appellant Tay 1s located and on which he contends

Teetee Borbor's people have encroached. The Government plot of Mr. Williamson
shows a piece of property on the left side of the Monrovia-Bomi

Hills Highway. On the plot it's described as the property occupied by Teetee
Borbor's people, and borders on and includes the % land %

sold by the heirs of the late King Peter to appellant. It is, therefore, not
possible from the L land ¥ granted Teetee Borbor by Governor

Buchanan and situated, according to the grantor's deed, on the Stockton
Creek, to be included also in the %®. land ™% shown in the plot

on the left side of the highway from Monrovia to Bomi Hills and bordering the
Atlantic Ocean and declare the property to which Teetee

Borbor is entitled by virtue of the transfer made to him by William H.
Bryant, who acquired title to the identical zo acres from

the same source which originated in Governor Buchanan, to be on the left side
of the highway from Monrovia to Bomi Hills as shown

on the plot. For to do so would be changing the starting point mentioned in
the deed of Governor Buchanan, the only source by which

we can legally and correctly determine and base our conclusions in deciding
the location of the 20 acres. If we, as we must do, declare

the starting point to be the Stockton Creek, in harmony with the deed of
Governor Buchanan, and accept as a part
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of the 20 acres the property situated on the left side of the Monrovia-Bomi
Hills Highway, as shown on the plot of the Department

of Public Works, as the town of % land™» occupied by Teetee Borbor, we would
be able to include the zo acres grant by extending more

than one mile from the starting point and embracing many pieces of property
owned by other persons, which would be impossible for

us to do. Guided by the plot which was introduced into evidence by Teetee
Borbor, and comparing the location of the % land % on this

plot with the deed of Governor Buchanan, we must conclude that the zo acres
of ®land ¥ bordering on the Stockton Creek is on the right

and not the left side of the Monrovia-Bomi Hills Highway leading from
Monrovia. And since the only % land ™% that Teetee Borbor has claimed

title to under this grant is situated on the left side of the river, we
cannot give him the benefit in thisaction to any % land ¥ outside

of the 20 acres and on the left side of the highway bordering the Atlantic
Ocean. This conclusion is based on the record we have

before us and not on speculation or hypothesis. According to the complaint
filed in this action, G. Walton Tay, as agent and legal

representative of his father, G. H. Tay, purchased a piece of property from
the heirs of King Peter, dated December 8, 1949, bounded and described as

follows : "Commencing
at the North East corner of Harietta A. Kennedy's adjoining Southern block
and running parallel with it due West io chains ; thence

running due North r-1/2 chains parallel with the Bushrod Island/ Brewerville
motor road to the place of beginning and containing

r- 1/2 acres of ®land % and no more." He complains that up to the filing of
this action he was still the owner in fee and was entitled

to the % land described which the appellee was withholding from him.
Asserting his right to the land % in question and observing the

trespass thereon by appellees tenants under arrange-
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anent” with Teetee Borbor, he served several notices

demancding they vacate, which they refused to do, hence, the action of
ejectment which he eventually filed. 'Tale % land % so described

is situated on the left side of the high way leading from Monrovia to Bomi
Hills, and not on lie right side adjoining the Stockton

Creek, where appllee's % land %, according to Governor Buchanan's deed, is
sit uated. This being the case, we cannot but conclude from

the record before us that title is vested in Tay by virtue of the deefi from
the heirs of King Peter, and we must give considetration

and recognition of ownership to the %.land % in this area by King Peter, by
virtue of the deed of Governor Buchariun made to David White

in 1839. We will quote the relevant portion of said deed. “°'All that lot or
parcel of % land ¥ situated, lying and being can Bushrod

Island and the Colony of Liberia, bearing i n the authentic record of said (
Society) Colony the Dumber °7,' bounded 45 degrees East,

running back E6o rods from the Stockton Creek to a division line between the
Colonists and King Peter and containing ao acres of
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% land ¥ and no more." B ecause of this recognition of King Peter as owner of
Tan& in Bushrod Island, his right to convey it is thereby

vested in him and his succeeding heirs. Consequently, the -transfer of any
portion of this property to any person or p.ersons cannot

be questioned. Hence, the source from wli.ch appellant Tay became vested in
fee is established in the I-1/2 acres of % land™¥ on which

he claims appellees trespassed. Hie undertook to evict said defendants,
whereupon, in thei r defense, they alleged ownership of said

property. It vaas imperative under the law that the defendants show a b e
tter legal title to said property than that of plaintiff.

In support of this legal principle, we cite 18 AM. JUR., Eje-ctinent,$ 37,
par. 37. The general rule in actions of ejectment that

plaintiff
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must recover upon the strength of his own title does not operate to prohibit
the acquisition

of possessory rights which may be enforced in cases where the true owner does
not intervene : it is well established by the weight

of authority that prior possession by the plaintiff or those under whom he
claims is prima facie evidence of title sufficient to

maintain ejectment as against a mere trespasser or intruder without even
color of title, and especially against one who has taken

possession by force and violence. In other words, if neither claimant relies
upon a paper title, he who has the prior possession

has the better right. The exception to this rule is based upon the most
obvious conception of justice and good conscience. It proceeds

upon the theory that a mere intruder or trespasser may not make his
wrongdoing successful by asserting a flaw in the title of the

one against whom he has committed the wrong. Prior possession may therefore
enable the plaintiff in ejectment to recover against

a mere intruder regardless of whether there is an outstanding title and even
where title may be shown to exist in another. Furthermore

it is not imperative that plaintiff in addition to proof of his prior
possession, also give proof of a record title which the defendant

claims is not valid. He is still required to recover on proof of his prior
possession where the defendant is simply an intruder and has no color of
title. A fortiori, possession

occupied with color of title must prevail where a better title is shown in
the other party. "Although there is some authority to

the contrary, the doctrine of recovery of prior possession is generally
limited to actions against mere trespassers or intruders

and does not apply to actions where the defendant has acquired possession
peaceably and in good faith under color of title." Buttressing

the foregoing citation and in support of our contention in respect of
possession by plaintiff, or the
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source from which he claims as against an adverse possession, we cite t5 CYC.
30, 31, which reads : "Ejectment may be maintained

upon the prior possession of plaintiff, or of parties through whom he claims,
such possession being a sufficient prima facie title.

Accordingly where no legal title is shown in either party, the party showing
prior possession in himself or those through whom he

claims will be held to have a better right. Thus it has been held that
plaintiff upon such a showing may recover against defendant

who shows no better right or title; who shows neither a good legal or a paper
title, nor a right of entry, and is without title or

claim; whose title or claim is invalid, was obtained by fraud, or has been
forfeited ; who sets up no lawful right or title or evidence

of ownership ; or who relies solely upon a latter possession, a possessory
interest only, upon mere entry without lawful right or

title, or upon a mere naked possession, showing no better right in himself
than in plaintiff, being a mere intruder, trespasser or

wrongdoer ; especially so when he has taken possession by force and violence,
tortiously and without authority, or where he is estopped

from disputing plaintiff's title." What presents itself in this case is that
title is asserted against title, that is to say, plaintiff

claims title under the title deed from his grantor, the heirs of King Peter,
and defendants claiming through the grant of Governor

Buchanan. However, as has been fully explained in the preceding portion of
this opinion, and fully illustrated on the plot presented

to court by defendants, their % land ¥ so acquired has its starting point
measured from the Stockton Creek, though by testimony of their

witness, surveyor Speare, it 1s attempted to be rejected insofar as the
starting point is concerned, and by overextending the claim

and area of title to the left instead of the right side of the Monrovia-Bomi
Hills Highway has, from all the facts
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and circumstances produced at the trial and by the plot of Mr. Williamson,
without any shown color of right and title,

placed on plaintiff's property Borbor's people, against whom the original
action of ejectment was filed before Borbor became a party

by an intervention. A reading of 18 AM. JuR., Ejectment, § zo, gives the
following: "To recover the possession of real property by

means of an action of ejectment the plaintiff must have either title to the
property with a present right of continued possession

or have had actual bona fide possession of property with a right to maintain
continued possession when ousted by the defendant and

a present right to the possession when the action was begun; although the
action may, and frequently does become the means of trying

title, it is essentially a possessory action and is ordinarily confined to
cases where the claimant has the possessory title, that

is, a right to entry upon the *land . "A well-established principle which
has acquired the force of a maxim is to the effect that the
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plaintiff in ejectment can recover only upon the strength of his own title
and not on the weakness of his adversary's. This rule

is equally applicable in actions of trespass to try title. The defendant is
not required to show title in himself and he may lawfully

say to the plaintiff, 'Until you can show some title, you have no right to
disturb me.' The plaintiff must recover upon the strength of his own title as
being good either

against the world or against the defendant by estoppel; and if that title
fails it is immaterial what wrong the defendant may have

committed. It has been said that this rule must be limited and explained by
the nature of each case as it arises, and that the rule

is applicable where title is asserted against title. "In any case, a
plaintiff in ejectment cannot recover as against one without

title unless he proves title or prior possession in himself; and if he
recovers by vir-
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tue of prior

possession, he may be said to recover as much upon the strength of his own
title as if he has shown good title to the premises."”

Commenting further on the deed of appellees, a material conflict appears on
the face thereof, by recourse to the deed of the original

grant from Governor Buchanan to White, which calls for the number "7,"
whereas the deed on which Teetee Borbor is claiming bears

the number "6." This dissimilarity, as confessed by appellee's counsel when
arguing before this Court, has not been explained. A

similar discrepancy appears in respect to the number of rods, that is to say,
164 rods in the original grant, and 160 rods in the

instant deed which, though not denying appellee's title to 20 acres of % land
%, by description is vague and uncertain, which does not

occur 1in appellant's deed, proved to be genuine in all respects and
presenting no ambiguity. 13 CYC. 543, applies : "The want of

description of the subject-matter so as to

denote upon the instrument what it is in particular, or of a reference to
something else

which will render it certain is a defect which renders the whole deed
inoperative. A conveyance 1is also void if the description thereon

is also vague and uncertain ; but to have this effect the ambiguity must
appear on the face of the instrument. The office of a description

however, is not to identify the % land ¥ but to afford the means of
identification, and when this is done, it is sufficient. Generally,
therefore, any description is sufficient by which the identity of the
premises can be established. A conveyance is also good if the

description can be made certain within the terms of the instrument for the
maxim id certum est quod certum reddi potest, applies.

Extrinsic facts pointed out in the description may also be resorted to
ascertain the % land % conveyed and the property may be identified

by the extrinsic evidence as is in the case of record of the county where the
% land ¥ is situate.
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"Again

where all the particulars in a description are essential, the description in
the deed must agree with every particular or nothing

will pass; but where they are all not essential and it does not so agree, yet
if there is sufficient to identify the estate granted,

the deed will be good. If part of the description is proven inconsistent on
being applied to the premises, it does not vitiate the

deed, the interest being apparent." In addition to the comments previously
made in this opinion on the question of better title on

the part of appellees over that of appellant, according to the descriptive
comments made by us on the two deeds, the record reveals

that the action of ejectment was not commenced against Nagba Teh, George
Alfred, and others, who, as was subsequently disclosed after

the commencement of the suit, were placed on this % land % by Teetee Borbor,
which was not physically occupied by Teetee Borbor himself.

Because of this, Teetee Borbor petitioned the court to intervene as one of
the parties in the case, which application was granted.

The occupation of this % land ¥, therefore, was by appellant, as can also be
seen from a lease contracted with the Government of Liberia,

by appellant Tay, which had a lifetime of nine consecutive years, within
which period there was no attempt made by Teetee Borbor

nor any of his tenants, to contest the right of ownership to the % land™¥ by
appellant Tay. Confronted as defendants were by the deed of plaintiff, which
stemmed from the heirs of

King Peter, and has not been contested according to the record, and by the
lease thereof by the plaintiff to the Government of Liberia

for nine consecutive years, and there being no evidence of their disability
to do so, would seem to settle the ownership to the said

1- 1/2 acres of % land in Tay. The fact that the 20 acres of land ¥ granted
to Teetee Borbor, originating in Governor Buchanan's grant

in the year 1839, are on the right-hand side of the Monrovia-Bomi Hills
Highway,
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and having as its place

of beginning the Stockton Creek, makes it physically impossible according to
Mr. Williamson's plot, for said twenty acres of %land ¥

to extend to the 1-1/2 acres owned by Tay, making the occupation of this 1-
1/2 acres of ®land ¥ by the tenants of Teetee Borbor a trespass.

The plaintiff, therefore, has the right to evict them and the intervenor,
Teetee Borbor, from the ®land ™, having established his title

in himself to the ¥ land™, as shown in the deed presented in court, as
opposed to the overextension by defendants of their 20 acres

of ®land¥. Relying on the rule stated in 18 AM. JuR. quoted above, which
does not conflict with our statutes, the burden of proving

a better title rests with defendants and not plaintiff, since according to
the record plaintiff has been proved in possession of

this property for a considerable length of time, and the persons who were
originally sought to be evicted were tenants at will, placed
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on the % land by Teetee Borbor himself, which constituted a trespass by them.
There can be no substitution of land ¥ granted in the exclusive

option of the grantee. Nor can boundaries expressly described in a deed by a
grantor be changed by the oral testimony of a surveyor

who, besides not being the one who surveyed and designated the points and
distances described in a deed, gives an opinion on the

intention of a grantor which materially varies from that which is expressly
described in the deed, as has been attempted to be done

in this case by surveyor Speare. (See testimony of surveyor Speare and
compare with text of deed of Governor Buchanan, the original
grantor, from whom the defendant's title derived.) (Also see the plot made by

the Bureau of Surveys and Research, upon authorization

of the President of Liberia, offered and admitted into evidence by appellees
without objection, setting out two plots of % land ™% occupied

by Teetee Borbor on the Stockton Creek on the right side of the Monrovia-Bomi
Hills Highway, and the other point four near the Atlantic

Ocean on the left side of the Monrovia-
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Bomi Hills Highway, which appellant claims the tenants of Teetee

Borbor have trespassed on.) Appellant, according to the record certified and
transmitted to this Court, holds no claim to any portion

of appellee's zo acres of % land™® granted to him through a chain of title
from Governor Buchanan. On the contrary, it is the defendants

who claim title to the 1- 1/2 acres of % land % owned by appellant Tay,
which, from our inspection of the record, is not within the acreage

deeded to Teetee Borbor, one of the appellees. In other words, appellee has
no title in himself to any portion of appellant's % land7¥%,

hence, the question as to who has the better title to appellant's I-1/2 acres
does not seem to arise at all, except that appellant

has the legal right, under the circumstances, to evict from his I-y2 acres of
® land ¥ any intruder, including the tenants of Teetee

Borbor, as they are styled, who are trespassers. Observing further the
description and numbers of the two deeds, the one in favor

of Teetee Borbor and the other, Tay, we find that Teetee Borbor's deed is
described as follows : "Situated on Bushrod Island in the

City of Monrovia, Montserrado County and bearing in the authentic record of
said County the number '6' and bounded and described

as follows : Commencing at the North angle 45 degrees East, running back 160
rods from the Stockton Creek, a dividing line between the Colonists and King
Peter's Town, according to the original deed granted by Governor Buchanan,
Governor of the Colony of Liberia, to David White (the

original owner) , bearing date July 18, 1839, as recorded in Volume 5 pages
125/126 and containing zo acres of ®land™» and no more."
And that of Tay : "Commencing at the North East Corner of Harietta A.

Kennedy's adjoining Southern Block and running parallel with
it due West io chains, thence running
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due East i-1/2 chains, thence parallel with the Bushrod Island/Brewerville
motor road to the place of beginning and containing I- 1/2 acres of %land™%
and no more bearing a portion of block No. 1." From the

above description of both deeds there is a definite dissimilarity and
material difference in the description and the block number.

Hence, they could not possibly be the same area. It is Teetee Borbor, one of
the appellees, therefore, who has, without any color

of right or legal justification, trespassed on the % land ™% of appellant and
placed thereon his people as his tenants, hence, the action

of ejectment as filed by appellant to evict them is fully justified. The
verdict of the jury and the final judgment of the court

affirming same are hereby reversed, with costs against appellees, and the
judge of the Sixth Judicial Circuit is hereby directed

and commanded to issue a writ of possession in favor of appellant and to put
him in possession of said property which he seeks to

evict appellees from. And it is so ordered. Reversed, judgment for appellant
without remand. MR. JUSTICE SIMPSON dissenting.

I have found it completely impossible to append my signature to the judgment
reversing the lower court's judgment in the present

case. The majority has stated that this case has been decided, "without
indulging in sentiment or what may be regarded as the morals

of the case. . . ." I should like us to re-examine the facts and the law
relied upon and then have recourse to the above quotation.

To my mind, this case as has been stated by the majority is very simple. On
May 3, 1961, the plaintiff, Tay, filed an action of ejectment

against Nagba Teh, et al., alleging ownership in a portion of block no. I
situated on Bushrod Island, in the City of Monrovia, and

proferted as a source
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of title a warranty deed from Jacob Bay, et al. He continued by making a
statutory

averment in respect of unlawful detention and finally prayed that he be
placed in possession of the subject property and defendants

ousted therefrom. Immediately thereafter, Corfor Borbor, alias Teetee Borbor,
filed a motion to intervene, which motion, though opposed,

was granted by the trial court. He thereafter filed an answer containing six
counts, which essentially contended that the alleged

grantors of the plaintiff could not produce a deed in their own names, nor in
the name of their predecessor in possession and in

the circumstances, the complaint should not be favorably viewed by the court.
Additionally, it was contended that the defendants

were the lawful owners of the tract of % land™¥ in issue, which was a portion
of a 20-acre tract initially purchased by one David White

from the Governor of the Colony of Liberia, on July 18, 1839. The defendant
thereupon proceeded to endeavor to link his chain of
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title to the deed granted David White by Governor Buchanan. The pleadings
thereupon rested, and the trial judge in ruling on the

issue of law handed down a two-count ruling to the effect that in an action
of ejectment, one must recover upon the strength of his

own title and not the weakness of his adversary's. In the second paragraph of
the ruling, the judge held that in an action of ejectment,

one should prove his title link by link; therefore, the case was ruled by him
to trial on the merits of the issues raised in the

complaint and the answer. Continuing, the judge held : "The parties are
confined thereto during the trial." The record transmitted to this Court over
the signature of counsel for both

parties shows that no exceptions were taken to this ruling of the judge on
the issues of law that established the modus operandi

for the conduct of the trial of the facts. When this case was called for
hearing by the Supreme Court, the supplementary brief as

filed by appellant con-
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tained as its first count an averment to the effect that the trial judge had
failed to pass upon and decide the salient and important issues of law and
the demurrers raised in the answer of the defendant, now

appellant, as he was styled, and that the trial judge's failure to make a
comprehensive ruling on all the issues of law involved

in the case constituted reversible error. To begin with, this count of the
brief is confusing, since the appellant was plaintiff

and not defendant in the court below. It, therefore, follows that the
plaintiff in his complaint could not have raised demurrer,

for there was nothing to demur to. In any event, at that particular stage of
the proceedings the record shows that counsel for appellant

was called to a point of order by his adversary, who contended that no
argument could at that juncture be made in respect to the

ruling on the issues of law, for there had been no exceptions taken thereat
in the lower court. When called upon to answer this point

of order, counsel for appellant held that the record transmitted showed no
exceptions, but he was not certain as to whether or not

exceptions had been taken in the lower court, for at that time he was not
counsel to plaintiff. Thereupon, in fairness to both sides,

and realizing the age-old rule of this Court predicated upon statute, the
case was suspended until the following morning, and the

Clerk of Court ordered to send a mandate to the lower court in order to
ascertain whether or not the point of order was correct.

When the Court sat on the following morning, the original records of the
lower court were brought before us, and upon examination

it was discovered that the minutes of the 36th day's session, October 14,
1965, showed that no exceptions had been taken to the ruling.

Irrespective of this fact, counsel for appellant was permitted to make
argument before us in respect to issues of law. This brings

me to the first point of disagreement with my colleagues. The student of law
who opens the first volume of our reports will find

on the second page thereof
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the following summary of the law in the syllabus to Yates
v. McGill, i L.L.R.
2 (1861).

"A bill of exceptions is a formal statement in writing of exceptions taken to
opinions, rulings (emphasis supplied) and

decisions of a judge in the course of a trial, and constitutes the foundation
of an appeal--where it does not appear in the records

of an appeal the omission is fatal." In the body of the same opinion, the
following is found on page 3, which we beg leave to quote
at length due to its historic legal value : "The statutes governing this

country, and the manner by which cases are to come here,

is plain, and those who fail to meet its requirements cannot expect to meet
its benefits. The court cannot assume responsibilities

and burdens of which any party may fail to avail themselves, in the incipient
stage of a case, much as it might be anxious to give

relief. The most important feature of an appeal, in such cases, is the bill
of exceptions, which our law plainly says must be filed.

The exceptions are the points upon which the whole consideration of the
records are considered to know whether the finding of the

jury and judgment have been in keeping with law and evidence. The appellant
presumes to say his case was not wrongfully brought.

Then why are not the points in law definitely pointed out, as upon that alone
the Supreme Court can adjudge if the law has been rightfully

applied or not. "The bill of exceptions in legal practice is a formal
statement in writing of exceptions taken to the opinions, decision, or
directions of a judge, delivered during the

trial of a cause, setting forth the proceedings in the trial, the opinion or
decision given, and the exceptions taken thereto, and

sealed by the judge in testimony of its correctness. . . ." From the above,
it is shown that this Court has held for
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more than a century, from the time of an opinion that is almost as old as the
recordation of the opinions of this Court,

that for there to be appellate review of a point of law in respect to the
ruling of a trial judge, there first must be an exception

taken to this ruling. The majority has said in its opinion that the judge was
evasive in a notation made at the time he approved

the bill of exceptions, for he gave his approval insofar as the bill was
supported by the record. Possibly, the judge in making his

notation thought of Elliott v. Dent, 3 L.L.R. III (1929), where the Court
held that where the bill of exceptions or assignment of

errors in an appeal fails to show on its face that the exceptions taken and
set up in said bill of exceptions or assignment of error

conform to, and are supported by the records at a trial (emphasis supplied),
the appellate court will not take cognizance of such

exceptions upon an appeal. Or again, it may also be possible that the trial
judge was observing the unwritten rule that is followed



by judges in lower courts and approvals given by them to bills of exceptions
presented by parties. Strangely enough, when argument

was held before this Court, a question came from the bench to counsel for
appellant, and he was asked whether this method of approving

bills of exceptions was out of the ordinary, and in reply he said that in
fairness he must hold that when he, too, was a trial judge,

he oftentimes approved bills in similar fashion. However, the Court has long
held that an exception to a ruling or order of a trial

judge is the foundation of the preservation of the particular issue for
appellate review. In closing, I will only cite Richards v.

Coleman, [1935] LRSC 32; 5 L.L.R. 56 (1935), and Phillips v. Republic of
Liberia, 4 L.L.R. I 1 (1934), where the Court held, quoting from 8 ENCY. PL.
AND PRAC. 157 (2),

that an exception is an objection taken to a decision of the trial court upon
a
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matter of law, and a

notice that the party thereby preserved for the consideration of the
appellate court a ruling deemed erroneous. Without an exception

an objection, no matter what its intrinsic merits, is lost. Why do we have
these pronouncements by this Court stretching over a hundred

years? In my opinion, the genesis is found at 2 HUB. 1578, which antedates
our very independence as a sovereign state, our Constitution,

and the laws made in pursuance thereof, together with the opinions of this
Court interpreting those laws, as stated in Cooper v.

Republic of Liberia, 13 L.L.R. 528 (1960), where the Court held that the
Supreme Court has original jurisdiction only as expressly conferred by the
Constitution; consequently

an issue not raised in an inferior court cannot be considered by the Supreme
Court on appeal unless the issue lies within the constitutional

scope of the Supreme Court's original jurisdiction. My colleagues have held
that a plaintiff can show the source of title in a grantor

and where the grantor's right to transfer property is not attacked, it is to
be concluded that plaintiff's title has been established.

This, in my view, constitutes a rather opaque interpretation of the law of
property. We should remember at all times that property

constitutes the third of man's greatest possession, the other two being life
itself and liberty to live it. A fortiori, a pronouncement

of this type would have the tendency to shake the title of every individual
to realty where a plaintiff files an action of ejectment

and asserts title solely by producing a grantor's deed against his adversary.
Let us put this pronouncement in its proper perspective

in respect to the matter presently under consideration. At the trial of this
case, when the appellant was on the stand at the time

of cross-examination, the following question was propounded to him: "Q. You
have no supporting document to link you
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in your alleged title from the sovereign through your alleged grantors to you
; how is that? "A. No, I do not have it."

After this, the defendant thought that he could, and did in fact, rest in the
court below. Evidently, this was done in reliance upon

the ruling of the trial judge to which no exceptions were taken. However,
this, the majority has contended, was wrong, and plaintiff

has better title. Irrespective of this patent fact which was revealed by the
record, and even the original record from the court

below, not only were the issues considered and determined by the trial judge
made the subject of review by this Court, but we proceeded

by going even further, to the extent of making sundry factual determinations.
There are an array of them which I find myself compelled

to go into, especially so since, in my view, quite a few of them are not in
harmony with the record certified to this Court. Continuing,

this Court held, "The fact that the grantor to appellant's right has been
cited as the heirs of King Peter in whom fee simple ownership

to % land ¥ was recognized by Governor Buchanan in the year 1839 in the first
link of the chain from which appellee, Teetee Borbor, acquired

his title deed, which has not been challenged nor declared void or voidable
in the record before us, genuinely and completely vests

title in him and appellant." This position of the Court is not in harmony
with the record presented to us for review, for nowhere

in the title deed of appellant nor in the only pleading filed by him, the
complaint, is there stated that the grantors of appellant

are the heirs of King Peter. King Peter's name was mentioned in the deed to
White from Governor Buchanan as a contiguous owner with

White. In the circumstances, it is difficult to see how, in the face of count
three of the answer, the Court could hold that the

title of King Peter to the % land ¥ in question had not been chal-
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lenged. And this is especially true since

count three of the answer held : ti . . . the alleged grantors of G. H. Tay,
who style themselves as King Peter's heirs, have no

title to the said T land ™ and because of this, cannot produce a title deed
either in the name of King Peter or in their own names covering

the area in dispute or a portion thereof. . . ." My question is, what more
challenge does the law require? My colleagues have further

held that surveyor Speare, testifying for appellee, held that the subject
property was on the left side of the road from Monrovia

to Bomi Hills and, it . . . in his certificate describing the location of the
% land ¥ (Speare) states that it commences from a point marked by a growing
tree, which is 160 rods, or 2,640 feet from the Stockton Creek, he describes
as the starting point running

North 45 degrees East io chains, West 20 chains, then South 45 degrees West
io chains to the place of commencement. That parcel of

L land ¥ he states, 1s exactly situated on the left side of the Monrovia-Bomi
Hills Highway--that is to say, going from Monrovia to Bomi


http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp64
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp66
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp65
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp67
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp66
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp68
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp67
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp69
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp68
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp70

Hills. "This description and certificate of survey put into evidence by
appellee on the sworn testimony of surveyor Speare, reflects

on the 20-acre plot of ®land % shown on the Department of Public Works' plot
made by Mr. Williamson on orders of the President, since,

by inspection of the plot it is clearly and vividly shown that the 20-acre
grant made through Governor Buchanan to appellee, is definitely

and positively (emphasis ours) on the right-hand side of the MonroviaBomi
Hills Highway, and not on the left side; and that the property

on the right side of the MonroviaBomi Hills Highway borders on the Stockton
Creek,
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which, according

to the grant of Governor Buchanan to David White, has as its point of
beginning the Stockton Creek and contains zo acres of % land%."

I cannot agree with this statement mainly because it constitutes an endeavor
on the part of the Court to judge facts. Later in this

opinion I shall speak more to this point of invading the province of the
jury, but for the time being I shall state that the Court

has taken unrelated bits of facts and endeavored to arrive at a definitive
factual determination in an area where technicians, meaning

surveyors, are more competent to decide by actual ground surveys. At this
juncture I feel it necessary to state that the plot termed

the "Speare plot" was only introduced into evidence by him and was prepared
by Fitzroy Williamson under commission of the President

of Liberia. Additionally, this plot shows but one piece of ®land ™% on the
left side of the Monrovia-Bomi Hills road owned by King Peter's

heirs, whom appellant neither in his deed nor in his complaint, contends he
holds under. Even assuming arguendo that appellant's

grantors are heirs of King Peter, it is a fact that the self-same plot shows
two pieces of %land ¥ owned by Teetee Borbor, one on either

side of that road. Interestingly enough, according to the same map, the %
land ¥ on the left side of the road, starting from Monrovia,

is the only %land™» in Bushrod Island where the two parties have contiguous
boundaries. In the circumstance, are we to dismiss Teetee

Borbor town and the other Teetee Borbor % land that borders the Atlantic
Ocean and say that he has only the land % on the right side

of the road, which, any layman can see, does not constitute twenty acres? May
I ask, what is the purpose of the map, or plot, by

Williamson, what is the purpose of the chain of title presented by Teetee
Borbor, what is the purpose of the judge's ruling, what

is the purpose of the adverse testimony of G. Walton Tay? Are these all but
to be used against Teetee Borbor, though factually and

legally
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favorable to him? Let us now go back to the beginning of the majority opinion
and ask, what

is sentimentality, what is morality? Are these but phrases possessed of empty
sounds? I profess a little knowledge of the law but

even less concerning surveying. When one says i6o rods from the Stockton
Creek is the point of commencement, does this mean that

you measure from the Stockton Creek a distance of i6o rods, and have you
there the depth of the property; or is it meant by this

that the point of commencement is 160 rods from the Creek. Really, I am a
lawyer by profession and, therefore, have not the answer

to this query. But more than this, it is my feeling that the only competent
agency to answer this is a board of surveyors or arbitrators,

call them what you may, but certainly not Justices of the Supreme Court of
Liberia, for in my view we are not qualified to do this.

The Court has said that, "By no stretch of reason or imagination can 20 acres
of ®land ¥ extend from the Stockton Creek to the point four area, bordering
on the Atlantic

Ocean where the property of appellant Tay is located, and on which he
contends, Teetee Borbor's people have encroached." To my mind,

this statement is factually wrong in at least one place. The plot, heavily
relied upon by the majority, shows that the King Peter

® land™ on the left side of the highway to Bomi Hills actually borders the
highway and not the Atlantic Ocean as stated by the majority.

Additionally, it has not been established by any surveyors where the point of
commencement is, unless it can be said that we have

usurped the function of surveyors. Besides the fact that this statement of
the majority is ex cathedra, since we are speaking of

things not of record, it would not be amiss to state that Monrovians know
that the point four area bordering the Atlantic Ocean is

held by the Government as a well field for the Monrovia Water Supply System;
therefore, to state that appellant Tay's
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property extends to the ocean is to befuddle reason and common sense. The
property claimed by Tay cannot and does not

border the Atlantic Ocean in accordance with the celebrated plot. The fact of
the matter is, and the Williamson plot relied upon

heavily by the majority of the Court clearly shows, that Teetee Borbor's
property borders the Atlantic Ocean, while the property

on the left side of the highway that is claimed by the alleged King Peter
heirs, borders the highway. Should not a surveyor determine

who owns what? What has happened here is that the Court has decided to itself
examine deeds and plots, make measurements and comparative

measurements, eventually coming up with a determination that is conclusive in
respect to ownership. This is fact, not law. Not only

are these facts specialized but the determination is predicated upon an
assessment of these specialized facts,. and constitutes an

invasion of the rights of the jury as enumerated in the Constitution and the
statutes, especially where there has been no waiver


http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp76
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp78
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp77
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1968/18.html?stem=0;synonyms=0;query=land#disp79

of the right to trial by jury. The Court has further held that the deed of
King Peter, though never exhibited nor made a part of

the trial, is valid and makes King Peter a fee simple owner of L land™» in
Bushrod Island, and his conveyance (of which there is no evidence

at all in the record) cannot be challenged. Now, what, according to the
majority, gives King Peter and his purported privies this

right? This is determined solely upon the basis that his name was mentioned
in the deed of his adversary's (Teetee Borbor's) privies

as a means of property delineation. This type of reasoning has a tendency to
befuddle me. However, it seems to me that if Governor

Buchanan stated in the deed to White that there was a common boundary between
the zo-acre tract granted to White and the % land ™% of

King Peter, being possible contiguous owners, a proper survey seems nhecessary
to determine the issue. With reference to the law relied

upon by my colleagues,
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it is incumbent upon me to make some comments thereon. Quotation from i8 AM.
JUR., Ejectment, § 37, was made in extenso. In my view the law cited bears no
relation whatever to the case at bar, for, therein,

the law writers spoke of paper title as opposed to a mere trespasser or
intruder. In this case, with which we are now concerned,

appellees were claiming under color of title and, therefore, could not be
classified as intruders within the legal meaning of that

word. In addition to the above, the quotation from 15 CYC. 30, 31, is even
farther away from the point at issue. There, the law writers

spoke of a party plaintiff in possession without title as against a defendant
who was only an intruder possessed of neither a good

legal or paper title. It strikes us as strange, however, that in the next
succeeding paragraph the Court admits that here we are

dealing with title against title. One, therefore, wonders why these
quotations were, in the first place, made a part of the opinion. The same
applies to the citation from 18 AM. JUR.,

Ejectment, § 20, in respect to the fact that ejectment is a possessory action
and the plaintiff must recover upon the strength of

his own title and not the weakness of his adversary's. After setting forth
this citation, including this pronouncement, the Court

proceeded in the following paragraph to hold that defendant's title is weak
because of a defect in one of the instruments of transfer

and, therefore, plaintiff, now appellant, should prevail. One wonders,
therefore, why this particular portion of the common law was

quoted, 1if adherence thereto was not to be observed. "The burden of proving a
better title rests with appellee and not appellant.”

In the case at bar, the appellee was defendant in the court below while
appellant was plaintiff in that court. In the circumstances,

with the pronouncement just quoted, we have today effected substantial change
both in the basic rules of ejectment and practice and

pleading. This Court
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has now held that in ejectment suits the burden is on the defendant to prove
that

he has a better title than the plaintiff. With regard to practice and
pleading, the Court has also held in a reversal of scores of

pronouncements, that the initial burden of proof is on one whom a claim is
made against and not he who alleges the existence of a

particular fact. Let us remember that this new rule of law, this judicial
legislation, affects not only us but our children's children.

In closing, the Court has reversed the verdict of the jury and the final
judgment of the court affirming the same. This brings us

to what I consider the most vital part of the opinion. Can an appellate court
overturn the verdict of a jury in an instance wherein

the right to trial by jury has not been waived by the contesting parties? For
the many reasons that I shall enumerate below, I do

not believe that such a position is legally correct. It invades the
fundamental rights of litigants. Article 1, Section 6th, of our
Constitution, reads : "Every person injured shall have a remedy therefor, by
due course of law; justice shall be done without sale,

denial or delay; and in all cases, not arising under martial law, or upon
impeachment, the parties shall have a right to trial by

jury, and to be heard in person or by counsel, or both." To my mind this
section unequivocally states that every individual injured

shall have a right to trial by jury. Therefore, it seems to me that, where
this right has not been waived, it is unassailable and

may not be denied the individual, not even by our Supreme Court. Now, let us
look and see what our statutes, the voice of the Legislature,

have had to say about this all important point : "There shall be no appeal
from any verdict of a jury on any question of mere fact

except to the court in which the case was tried for the purpose of setting
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aside the verdict and granting

a new trial." Civil Procedure Law, 1956 Code, tit. 6, § This statute goes
back to our Colonial days and can even be found at 2 HUB.

1578. Why is this? In our view, strict adherence to it is required by the
Legislature to insure compliance with the above-quoted

Constitutional provision. Therefore, it is clear that this Court is not an
examiner of facts. We are authorized in the exercise of

appellate jurisdiction to examine only the law in relation to established
facts. The jury is the only body authorized to examine

facts. Let us look further at our statutes for additional direction on this
all important point. Our Civil Procedure Law, speaking

of judgments on appeal, provides, "If the judgment is reversed, the appellate
court may grant a new trial or award such other judgment

as in its opinion is best. If there are no disputed facts requiring the
determination of a jury (emphasis supplied), it may give

such judgment as should have been given by the trial court, awarding such
additional costs as it deems just, including the costs of appeal." 1956 Code,
tit. 6, § r o6br, in part.



The statute clearly shows that a remand is mandatory where there are disputed
facts. Where does the point of commencement of Teetee

Borbor's property start? Is it on the edge of the Stockton Creek or 1l6o rods
from the edge of the Creek? The map or plot of Williamson

shows two pieces of property owned by appellee ; which piece is in
controversy? Is it the one that borders the King Peter property

or is it the other portion on the other side of the highway? Can this Court
make such a factual determination? We should remember

that even in instances where the % land ¥ dispute requires arbitration, the
board's report is then sent to the jury to pass upon. Why?

A recourse to Article 1, Section 6th, of the Constitution gives the answer to
that question.
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Before
closing, let us quote from AM. JUR., Appeal and Error, § 1210, et seq., as it
relates to powers of a reviewing court : "The province

of a reviewing court, generally speaking, is only to inquire whether a
judgment when rendered was erroneous or not. In the absence

of statutory authority, such court is without power to make findings of fact
in cases brought before it and render judgment according

to the facts which it finds. It is not the province of the reviewing court to
make a finding of fact in causes heard on appeal, though

the evidence would clearly warrant such finding; nor to substitute one
finding for another, except, perhaps, in a case where no other

reasonable inference can be derived from the evidence, or where the trial
court fails to direct a verdict when there is no evidence

to support the plaintiff's case. In some jurisdictions reviewing courts have
been given statutory authority to make findings of facts.

Such a grant may, however, be limited by the state constitutional guarantees.
According to the view expressed by some courts, constitutional

provisions which guarantee that the right to a trial by jury shall remain
inviolate preclude the legislature from authorizing an

appellate court, in cases in which there was a trial by jury in the lower
court, to make a finding of facts and reverse a judgment

in plaintiff's favor on the facts without remanding the case for a new trial.
"In such cases, the courts must remand the cause for

a new trial. Such a constitutional guaranty does not, however, prevent the
granting to a reviewing court of the power to make findings

of fact in cases where a jury trial is waived by agreement of parties. Nor
does it preclude an authorization to that court to make

a finding of fact without remanding the case, in cases where the trial court
would have been justified in directing a verdict because

the evidence does
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not establish a cause of action. But in no event will the court determine a
fact where

no issue was made in the lower court, and the record contains no evidence
from which no question could be determined." For several

reasons given above by me, I have found myself duty bound to refrain from
affixing my signature to the judgment in this case and,

hence, this dissenting opinion.

Karpai v Sarfloh [1977] LRSC 17; 26 LLR 3 (1977) (29 April
1977)

CASES ADJUDGED
IN THE

SUPREME COURT OF THE REPUBLIC OF LIBERIA
AT THE

MARCH TERM, 1977

BENDU KARPAI, et al., Appellants, v. SARFLOH,
et al., Appellees.
APPEAL FROM THE CIRCUIT COURT.

Argued March 21, 1977. Decided April 29, 1977. 1. A plaintiff in ejectment
can

recover only on the strength of his own title and not upon the weakness of
his adversary's. 2. A witness may testify only to facts

within his firsthand knowledge, except an expert witness who may testify as
to his opinion with regard to subjects concerning which

he is qualified as an expert and except in other special circumstances. 3.
Every citizen has the legal right to acquire property

anywhere in Liberia regardless of class, creed, or origin. 4. Persons
occupying %land % in a town under a deed granting to their ancestors
inhabiting that % land™ the rights to the enjoyment thereof and the right of
succession to their heirs under a statute authorizing communal

grants to tribal people, cannot be ejected by others claiming rights under
the same deed as descendants from the original grantee.

Kema Kpene, the administratix of the estate of Kindi Worrell, instituted an
action of ejectment against Bendu Karpai and other defendants

alleging that they were wrongfully occupying wo acres of ®land ¥ in Kindi
Town which had been deeded by the Republic of Liberia to Kindi

Worrell, Chief of Kindi Town, and to the inhabitants thereof and their heirs
as tenants in common. On the basis of the jury's verdict,

the lower court rendered

3


http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1977/17.html?stem=0;synonyms=0;query=land#disp0
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1977/17.html?stem=0;synonyms=0;query=land#disp2
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1977/17.html?stem=0;synonyms=0;query=land#disp1
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1977/17.html?stem=0;synonyms=0;query=land#disp3
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1977/17.html?stem=0;synonyms=0;query=land#disp2
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1977/17.html?stem=0;synonyms=0;query=land#disp4

LIBERIAN LAW REPORTS

judgment in favor of planitiffs. Defendant appealed from the judgment. On the
death of Kema Kpene pending the hearing of the appeal, her alleged heirs were
substituted as appellees. The Supreme Court found that

the evidence introduced at the trial, while casting doubt on Kema Kpene's
relationship to Kindi Worrell, clearly established that

Bendu Karpai was descended from him. The % land % had been deeded to Kindi
Worrell under the authority of a statute permitting government

grants to tribal persons as trustees of the tribe, to hold for the benefit of
the inhabitants of the % land % and their heirs without

power of alienation except with the consent of the Republic of Liberia. The
Court concluded that Bendu Karpai as a descendant of

Kindi Worrell was entitled to remain on the % land™¥. The judgment of the
lower court was reversed.

Toye C. Barnard and Moses K. Yangbe

for appellants. S. Benoni Dunbar and Edward Wollor for appellees.

MR, JUSTICE AZANGO delivered the opinion of the Court. As early

as 1905, the government of Liberia by legislative enactment declared

"Extent of tribal rights in lands. Each tribe is entitled

to the use of as much of the public % land % in the area inhabited by it as
is required for farming and other enterprises essential to

tribal necessities. It shall have the right to the possession of such % land
¥ as against any person whomsoever. "The President is authorized

upon application of any Tribal Authority to have set out by metes and bounds
or otherwise defined and described the territory of

the tribe thus applying. "A plot or map of such survey or description shall
be filed for reference in the archives of the Depart-
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ment of State within six months after the completion of such survey. The
omission of a tribe to have its

territory so delimited shall not, however, affect in any way its right to use
of the ®land ¥. "Communal holdings. The interest of a

tribe in lands may be converted into communal holdings upon its application
to the government. The proposed holding shall be surveyed

at the expense of the tribe making the application. The communal holding
shall be vested in the members of the Tribal Authority,

as trustees for the tribe, but the trustees shall not be able to pass title
in fee simple in such lands to any person whomsoever.

"Division of tribal % land ¥ into family holdings. If a tribe shall become
sufficiently advanced in civilization, it may petition the

government for a division of the tribal L land ¥ into family holdings. On
receiving such a petition, the government may grant deeds in fee simple to
each family of the

tribe for an area of twenty-five acres." 1956 Code i :270-272. With this in
view, President Arthur Barclay, in 1911, in consequence

of an application made by Kindi Worrell, Chief of Kindi Town, Paynesville,
Montserrado County, and a number of heads of the various

families at the time, granted to the said Kindi and to the inhabitants of
Kindi Town and to their heirs as tenants in common forever,
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the following deed : "Whereas in a section of an Act of the Legislature of
Liberia entitled, 'An Act for the Government of a District

in the Republic Inhabited by Aborigines' approved January 25, 1895, it was
provided that there should be granted to the inhabitants

of each town of a district inhabited by aborigines, sufficient % land ¥
around each town for agricultural purpose ; and "Whereas Kindi

Worrell, Chief of Kindi Town in the County or District and the inhabitants of
said Town to the number of all heads of families, have

6
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applied for a grant of % land % in accordance with the provisions of said
Act, now therefore I, Arthur Barclay,

President of the Republic of Liberia, for myself and my successors in office
do give, grant and confirm unto the said Kindi, Chief

of Kindi Town and to the inhabitants aforesaid, their heirs as tenants in
common forever, all that piece or parcel of ¥ land ¥ situated,

lying and being in the rear of Paynesville in the County of Montserrado and
bearing in the authentic records of said settlement the

Number 3 of 181 Range and bounded and described as follows : " 'Commencing
about ioo feet from high water mark on the Western side

of a lake on the beach above Kindi Town marked by a soap stick for the
purpose being the South East angle of said lot and running

North 45 degrees West 25 chains thence running 45 degrees East 40 chains
thence running South 45 degrees East 25 chains, thence running

South 45 degrees West 40 chains to the place of commencement and contains one
hundred (ioo) acres of % land ¥ and no more in accordance

with the provisions of said Act.' "To have and to hold the above granted
premises together with all and singular the buildings, improvements

and appurtenances thereof and thereto belonging to the said Kindi, Chief of
Kindi Town and the inhabitants thereof, and their heirs,

forever and I, the said Arthur Barclay, President aforesaid, for myself and
my successors in office do covenant to and with the said

persons and their heirs, and that at the ensealing hereof I, the said Arthur
Barclay, President aforesaid, by virtue of my office

and by authority of said Act had good right and authority to convey the
aforesaid premises to the said Kindi, Chief of Kindi Town

and to the inhabitants thereof as tenants in common; and I the said Arthur
Barclay, President as aforesaid and my successors in office,

will forever warrant and defend the said lands to the said Chief Kindi
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and inhabitants of Kindi Town,

their heirs, against the unlawful claim of all persons claiming any part of
the above granted premises. "The above tract of Lland

cannot be sold, transferred or alienated without consent of the Government of
Liberia. [Emphasis added.] "In witness whereof, I,

the said Arthur Barclay, have hereto set my hand, and caused the seal of the
Republic of Liberia to be affixed this 24th day of February

in the Year of Our Lord, Nineteen Hundred and Eleven and of the Republic the
64th. "[Sgd.] ARTHUR BARCLAY, President of Liberia."
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Thus President Arthur Barclay declared to all mankind that this parcel of %
land ¥ was descendible not merely to the lineal heirs of

Kindi Worrell, Chief of Kindi Town, but to collateral relations, according to
the rules of descent upon their death. In other words,

Kindi Worrell was to possess and enjoy the premises without interruption and
his descendants were to succeed to the enjoyment of

this property; and the ancestors and their heirs were to take equally as a
succession of usufructuaries, each of whom during his life was to enjoy the
benefit; but

none of whom could lawfully dispose of, or have absolute dominion over the
property. The ®land™¥ was to be inalienable unless the Republic

of Liberia should give consent to its disposition. It was also intended by
the grantor that in keeping with universal fundamental

rules, one tenant in common cannot maintain trespass against another so long
as both retain possession of the property. The possession

of one tenant in common is presumed not to be adverse but is held to be for
the benefit of other tenants in common. He cannot convey

his interest in any particular portion of the estate described by metes and
bounds, as such a conveyance would injure the rights

of his co-tenant in case of partition. Therefore, one of several tenants in
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common cannot dedicate a portion

of the L land ¥ to the public. All co-tenants, communal holders, and
inhabitants have entire possession of the whole property, and there

is a fiduciary relation among them which imposes on their mutual rights to
protection, so any act which any tenant or inhabitant

does for the benefit of the property is presumed to be for the benefit of the
whole property and no one tenant will be permitted

to prejudice the rights of the other tenants. It also follows from the
fiduciary relation between co-tenants that one cannot buy

an outstanding incumbrance against the property for his own benefit, but any
purchases of that nature would inure to the benefit

of all the tenants, although the purchaser may be entitled to receive
contributions from the other cotenants for their share of the

purchase. 9 MODERN AMERICAN LAW, Real Property, § 305. It is also true that a
communal holder has a right to use and enjoy the common

property in a reasonable manner to the extent of his own interest but not to
impair the interest of any other tenant. We should not

forget to mention that when the grantor of the deed also referred to "the
inhabitants" aforesaid and their heirs as "tenants in common"

he meant to include any person making that place his principal seat of
residence or business, or intending to make it his home. He

also meant any person who came to Kindi to contribute to the welfare of the
people. He meant dwellers or householders, including

holders in fee simple, for life, years, or at will and those having no
interest in the % land % except as a place of habitation. Yet

despite this express intention on the part of the Legislature and President
Arthur Barclay 66 years ago, from which time the inhabitants

of Kindi Town and the heirs of Kindi Worrell have enjoyed in common the
peaceful and uninterrupted possession of the parcel of % land%,

on April 25, 1972, Madam Kema Kpene, one of
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the inhabitants and administratrix of the intestate estate
of the late Kindi Worrell, by and through her attorneyin-fact, Momo Kamara,
all of the township of Paynesville, Montserrado County,
instituted an action of ejectment against Bendu Karpai, another inhabitant of
Kindi Town, Paynesville, Montserrado County, and E.
Sumo Jones, Voinjama, Lof a County, and Daniel Tolbert, William Cooper, and
A. K. Yar of the City of Monrovia. The complaint alleged

I. That they [Kema Kpene and Momo Kamara] are the only legal surviving
heirs of the late Kindi Worrell, Chief of Kindi Town, who
died seized in fee simple of ioco acres of ¥ land ¥ being the Number 3 of 151
Range, situated, lying, and being in the rear of Paynesville,
County of Montserrado and Republic of Liberia, as fully appeared from the
document made profert and marked Exhibit "A" to form part
of the complaint. 2.. That they being the only surviving heirs of Kindi
Worrell, Chief of Kindi Town and his people, are entitled
under the law of descent to the ownership, possession, and occupancy of the
said ioo acres of % land™¥ hereinabove described from their
Exhibit "A." 4. That with respect to their Exhibit "A" herewith referred to,
same 1is a certified copy of the original deed executed to Kindi Worrell,
Chief of Kindi Town
and his people, by the late Arthur Barclay, President of Liberia, on February
24, 1911; but that through chicanery and deception,
the late E. Senesee Freeman obtained the original deed from Madam Kema Kpene,
who delivered it in the presence of his wife, Madam
Zolen Freeman, which original deed presently is in the possession of one of
the defendants, Bendu Karpai, who bears absolutely no
relationship to Kindi Worrell and his people. 5. That being the only
surviving heirs of the late Kindi Worrell, Chief of Kindi Town
and his people, they are entitled under the law of descent to the ownership,
possession, and occupancy of the said Ioco acres of % land¥,
de-
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scribed and supported by their Exhibit "A," but that notwithstanding this
fact, and being aware of

plaintiff's title, defendants have illegally entered, trespassed upon, and
occupied said tract of ®land» and are now illegally, wrongfully,

and prejudicially withholding possession thereof from plaintiff, despite
plaintiff's warning and request in person, as well as letters

to defendants to discontinue their encroachment without any color of right;
but all efforts have proven futile. 6. Plaintiff therefore

prayed the court to eject, oust, and evict defendants from the premises and
to have plaintiff repossess the property and to award

damages to plaintiff for the unlawful occupancy and use of the Lland» by
defendants, and to grant unto plaintiff such other and further

relief in the premises as the court would deem equitable and right. Co-
defendant/appellant Bendu Karpai appeared and filed an independent

answer containing seven counts, two of which we consider important in the
determination of the issues involved in this case. Those
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counts are succinctly stated as follows : "4. That the plaintiff is not an
heir of the late Kindi Worrell of Paynesville. Rather

it was conclusively proven at an executive investigation, that plaintiff was
simply a servant girl in the family of the late Kindi

Worrell and therefore has no inheritable blood in her veins to lay claim to
the estate of the late Kindi Worrell. That her alleged

appointment by the Monthly and Probate Court as administratrix is ultra vires
inasmuch as the real heirs to Kindi Worrell were not

notified of said petition to appoint plaintiff administratrix over the estate
of the late Kindi Worrell. "s. That the defendant is

the legal heir of the late Kindi Worrell together with other relatives, and
that her late grandfather was seized in fee simple of

the premises in question, as will more fully appear by a
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copy of the deed for the property herewith proferted

as Exhibit 'D' to form part of the answer." The answer further averred that
the validity of defendant's claim to the title to the

® land™ in question had been referred to the late President Tubman for
determination. Those averments are now immaterial, since on his

decision the issue has reverted to the courts. Plaintiff's reply reiterated
her claim that Kindi Worrell was her father and had acquired

title to the % land ¥ in question from the late President Barclay. She
contended that defendant was of the Vai tribe whose ancestors

came from Grand Cape Mount County and that defendant is not remotely related
to the late Kindi Worrell. Plaintiff further claimed

that the deed to the ioo acres is presently in defendant's possession, but
that the instrument of which defendant made profert and

on which she bases her claim to title is without legal efficacy in that it
bears no indication of probation or registration, and

that any other deed on which she relies was obtained through fraud. With the
statement of these issues in the complaint and subsequent

pleadings, the issues of law were disposed of and the case ruled to jury
trial, which culminated in a verdict awarding plaintiff

possession of the roo acres of the % land, but without damages as was prayed
for by plaintiff for the unlawful detention of the land ¥. Motion for a new
trial was heard

and denied and final judgment rendered affirming the verdict. Exceptions were
noted and an appeal announced and perfected before

this Court on a bill of exceptions containing two counts stated as follows
It 1. Because on November 13, 1975, Your Honor overruled

the motion for a new trial, sustained the resistance thereto and rendered
final judgment against the defendants affirming the verdict

of the jury to which defendants then and there excepted. "2. And also because
defendants say that the verdict of the trial jury which

the judgment affirmed is
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manifestly against the weight of the evidence adduced at the trial." During
the pendency of the appeal, Sarfloh, Govono Kai, Jaye, Armah, and Gidyea
petitioned this Court that they be designated and appointed

as substitutes on behalf of Kema Kpene and Momo Kamara, attorney-in-fact, on
the grounds that both Kema Kpene and Momo Kamara were

deceased and that petitioners were the only bona fide lineal heirs of the
late Madam Kema Kpene who are entitled to inherit from

her. The petition was granted, and the records in this case were opened to us
for review. Since in ejectment the plaintiff must recover

upon the strength of his title, and proof of the plaintiff's title must be
beyond question, let us now see if plaintiffs have established

their line of title from Kindi Worrell. Pursuing this inquiry, we shall seek
to ascertain whether, as plaintiffs claim, the ioo acres

of ®land ¥ have descended to them as heirs of the late Kindi Worrell, who
died intestate, and whether, under the provisions of the deed

from President Arthur Barclay in keeping with the Act of the Legislature of
1904. and 1905, plaintiffs have the legal right to evict

defendants from the premises. The first witness for the plaintiff was
Bondokai, whose testimony showed that the late E. Senesee Freeman

took from the late Kema Kpene the original deed for the disputed % land % for
the purpose of surveying a portion of it for the Cultural

Center and that Madam Kema delivered it to him reluctantly with the
understanding that it would be returned to her after the survey

was made, but this was never done up to the time of Freeman's death. Bondokai
further testified : "Bendu went to Senesee Freeman's

wife and told her that her late husband had a deed for her. Mr. Freeman's
wife, Ma Zoe, told Bendu that she never gave her any deed

for him; but that it was another group who gave the deed to her husband. She
never gave the deed to Bendu. When Bendu left, Ma Zoe

sent

LIBERIAN LAW REPORTS
13

for Mr. Freeman's brother and told him to look for the Kindi Town deed that
was brought here by

Kema Kpene. When Zinnah came, he found the deed and Ma Zoe told Mr. Zinnah to
send for the old lady's daughter (Sarfloh) to give

her the deed. Upon hearing that the deed was found, Bendu came along with my
sister to Mrs. Freeman. This was said in the presence

of many persons by Bendu Karpai." According to the records and testimony of
Bondokai, Bendu Karpai still has the original deed in

her possession. At the trial, only a. copy was offered by plaintiff. Witness
Bondokai testified on direct examination that Bendu

Karpai bore no relationship to Kindi Worrell nor was she related to him in
any degree. On the crossexamination he stated that he

was not present when his mother gave the deed to the late Freeman. The second
witness for the plaintiff was Sarfloh. She confirmed

the testimony of Bondokai insofar as it related to the delivery of the deed
to E. Senesee Freeman by her mother, Kema Kpene, in order

to survey a portion of the * land™» for the Cultural Center, with the
understanding that it should be returned to her after the survey
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was made. Then, continuing her testimony, she said : "Mr. Freeman said that
we could go back home, and assured us that nothing would

happen to the deed. Then we went. Unfortunately, Mr. Freeman took seriously
sick and he was taken to Kindi Town. While there, my mother again asked him
about this deed.

He told her not to worry; the deed was in his trunk. When my mother was
asking Senesee Freeman for the deed, Bendu whose brother

was Consuah and I were there. It was the same day they moved Senesee Freeman
from Kindi Town to Gbassy Town. My mother and I went

to Gbassy Town. At this time Freeman had died. We met his wife Zoe and asked
her for the deed. After we had gone to and fro and did

not get the deed one day, Mr. Edwin Free-
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man sent word for us to go for the deed. Upon our arrival,

he took the deed and gave it to me. Bendu who had accompanied me to Mr.
Freeman grabbed the deed from my hand and said that she was

carrying it to my mother and would deliver it to her on the following day. In
the presence of others persons, she showed the deed

to my mother and it was identified to be her deed ; but said that she would
not give it to my mother until she was ordered by a court

to do so. That is what I have to say." Sarfloh confirmed that Bendu Karpai
bore no relationship to the late Kindi Worrell. To the

contrary, the witness said Kindi Worrell was her grandfather. On the cross-
examination, she stated that Kindi Worrell had only one

child and that was her mother, Kema Kpene. She also testified that she did
not know anyone called by the name of Fahn Kindi but she

knew someone called Fahn Karpai and that was Bendu's father, but that Fahn
Kindi alias Fahn Karpai bore no relationship to Kindi

Worrell. He was a Gbandi man, who lived in Kindi Town like Fahn Karpai and
Bendu Karpai. When asked where did Fahn Karpai come from

to be in Kindi Town, she replied that he came from Grand Cape Mount County;
but first lived at Fiamah, but later migrated to Kindi

Town under unpleasant circumstances. Commenting on the contention that Bendu
Karpai bore no relationship to Kindi Worrell entitling

her to the possession, occupancy, and enjoyment of his estate, this Court has
consistently held in accord with other legal authorities

that "the essential issue in an ejectment action is not ties of blood, but
title. A plaintiff in ejectment may recover property which

descended to him, if the title was legally vested in him. On the other hand,
in an ejectment action, a plaintiff who bears no blood

relationship to the original owner may also recover if he took the proper
legal steps to secure his title from attack, even against

those of the bloodstream of the original owner."

’
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Cooper-King v. Cooper-Scott, is LLR 390, 406 (1963).

Furthermore, "in ejectment, the plaintiff must recover upon the strength of
title, which must be evidenced by a continuous and consistent



chain of valid conveyances, and not upon mere speculation or presumption." He
must recover "unaided by any defects or mistakes of

the defendant; and proof of the plaintiff's title must be beyond question.
The plaintiff's title is not presumed, but must be established
affirmatively." The plaintiff must recover " upon the strength of a chain
which is consistent and continuous, and in which each link

can stand by itself." Id., PP. 403, 404, 405Common law authorities also
establish that to recover the possession of real property

by means of an action of ejectment, the plaintiff must "have either a title
to the property with a present right of continued possession

or have had an actual bona fide possession of the property with a right to
maintain a continued possession when ousted by the defendant

and a present right to the possession when the action was begun. . . . A
well-established principle which has acquired the force

of a maxim is to the effect that the plaintiff in ejectment can recover only
on the strength of his own title, and not on the weakness

of his adversary's. . . . In any case, a plaintiff in ejectment cannot
recover as against one without title unless he proves title

or prior possession in himself; and if he recovers by virtue. of prior
possession, he may be said to recover as much upon the strength of his own
title as if he had

shown a good title to the premises." 18 AM. JUR., Ejectment, § 20 (1938). In
the instant case, plaintiff relies on title that is

of communal holding. The next in line to testify for plaintiff was Momo
Kinza. Substantially testifying in the same vein as other

preceding witnesses, he stated that he knew Kema Kpene and Bendu Karpai, who
was his sister. He stated that Kindi Worrell was the

owner of the disputed L land ™, that Kema Worrell was his daughter, and that
he, Momo
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Kinza, and Bendu had

one father. He also declared that "the % land ™% does not belong to the
defendant Bendu Karpai. When the plaintiff's father died, it was

at that time that the defendant took hold of the deed. The old lady asked me
to intervene to get the deed from Bendu; but she refused

to deliver it. She said the only way the old lady will get the deed will be
in court." He further testified that Kindi Worrell was

of the Gbandi tribe and their (his and Bendu's) father was of the Vai tribe.
When asked in whose name the deed was issued for the

disputed % land and for what purpose, he replied: "The deed is for Kindi
Worrell. The land % is in Kindi Town near E.L.W.A." He admitted

he did not know Kindi Worrell, nor did he ever see him. The deed not having
been issued in plaintiff's name, any reliance thereon

without showing possession of it, we hold would be of no legal effect. When
the witness Kinza was further interrogated to tell the

court and jury whether or not Kindi Worrell had any child, and, if so, on
what did he base his testimony, he replied, "My father

Fahn Karpai told me about Kindi Worrell having one child. Her name is Kema
Kpene." The fourth witness for the plaintiff was Momo

Kamara. He testified to the following effect: that he knew the plaintiff and
defendant in the case; that at one time when he called

on Madam Kema Kpene, she informed him that due to her sickness and
feebleness, defendant Bendu Karpai was taking an undue advantage
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of her; that he, Momo, being her first cousin, she had called him to assist
in recovering her property; that she told him that the

late E. Senesee Freeman's son refused to give it up and is retaining it until
otherwise ordered by the court to do so; that she,

Kema Kpene, had appealed to Bendu's family to prevail upon her to give up the
deed but Bendu had refused ; that the matter was once

taken to the Executive Mansion for settlement, but she was later advised to
take it to court; that she had documents to support her
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contention; that sometime in the past, defendant Bendu Karpai had "a deed
fixed and sold a portion

of this % land ¥ to the Cultural Center Institute"; that the matter was taken
to the Monthly and Probate Court and an order was given

appointing Kema Kpene as administratrix of the estate of Kindi Worrell; and
that this is all he knew. Momo Kamara reaffirmed that

Kindi Worrell came from Kamatahun in Lof a County, and was of the Gbandi
tribe. When asked where did Fahn Karpai come from, he testified

that he was told by Kema Kpene and her son that Fahn Karpai came from Grand
Cape Mount County and that he was of the Vai tribe. When

further asked whether or not Kindi Worrell had any children, and if so, how
many, he replied, "My cousin told me Kindi Worrell had

only one child and the child was Kema Kpene." Again when asked on the
crossexamination, "So then the narrative about the tribal history

of Bendu and her family which you have told here is what you were told," he
replied, "This is what her brother told me." He affirmed

that Bendu Karpai bore no relationship to the late Kindi Worrell, and that
she is still occupying the too acres of % land™, causing

confusion and selling the ®land ¥. Besides the fact that hearsay evidence is
no evidence, in the instant case the testimony of Momo

Kinza and Momo Kamara must be rejected because according to established
rules, a witness must have knowledge of a fact or occurrence sufficient to
testify with respect to it. BALLENTINE'S

LAW DICTIONARY, Witness (3d ed., 1969). He is restricted to facts within his
knowledge, except for expert witnesses, who may testify

as to their opinion on subjects concerning which they are qualified as
experts. Ammons v. Republic, [1956] LRSC 21; 12 LLR 360 (1956). In the
instant case the witness Momo was called upon to state all facts that were
within his certain knowledge and manifestly

not as to things as to which he had no knowledge
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at all or to testify to opinions. The testimony of the

witnesses Momo Kinza and Momo Kamara having violated this rule, leaves us
with no alternative but to reject it. We feel further that

the testimony of Momo Kamara must be rejected because of its intrinsic
weakness, its incompetency to satisfy our minds as to the

existence of the fact, and the fraud which may be practiced under its cover.
In other words, it has no value; hence it is inadmissible.
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It must be rejected also because, whatever transaction occurred between Momo
Kamara and his mother, Bendu Karpai was not a party

thereto ; neither was she given an opportunity to cross-examine Kema Kpene
under oath in order to test the veracity of the statements.

Here is our authority: "The chief reason for the exclusion of hearsay
evidence are the want of the sanction of an oath, and of any

opportunity to cross-examine the witness. But where the testimony was given
under oath, in a judicial proceeding, in which the adverse
litigant was a party and where he had the power to cross-examine,
legally called upon so to do, the great and ordinary test

of truth being no longer wanting, the testimony so given is admitted,
the decease of the witness, in any subsequent suit between

the same parties. It is also received, if the witness, though not dead,

and was

after

is

out of the jurisdiction,
search, or is insane, or
but appears to have been
r Greenleaf, Evidence, §
4 LLR 284, 291 (1935) In
prevailed. As we proceed

or cannot be found after diligent

sick, and unable to testify or has been summoned,
kept away by the adverse party.

163, cited in Cummings v. Republic, [1935] LRSC 9;
the instant case, none of these circumstances
with our ingquiry into the merits of the ejectment

action, we observe that great emphasis has been placed on the tribal
identities of the forebears of both plaintiff and defendant,

thus implying prejudice against Kindi Worrell's heirs and the inhabitants of
the roc
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acres of ¥ land ¥

in Kindi Town. Even stronger insinuations were made against Bendu Karpai as
being a servant girl in the Worrell's family and hence
not entitled to the peaceful enjoyment of the property,
caste system among the inhabitants of Kindi Town. Let
us be reminded that under Article I, section 1lst, of the Bill of Rights,
men are born equally free and independent, and have

certain natural, inherent and unalienable rights; among which are the rights
of enjoying and defending life and liberty, of acquiring,

possessing and protecting property and of pursuing and obtaining safety and
happiness." In the Republic of Liberia, the acquisition

of property is not restricted to any one class, creed, or origin.
citizen has the legal right of acquiring property anywhere
in Liberia so long as he conforms to set principles of law.
legislation or inhibition or limitation to acquiring

% land in Liberia. It is therefore inconceivable to imagine a prohibition
against any citizen attempting to acquire land ¥ whether he

is from the East or the West. What does it matter whether or not Kindi
Worrell was a Gbandi man, or for that matter, that Bendu Karpai

or Fahn Kindi alias Fahn Karpai was of the Vai tribe? Being citizens
Republic of Liberia they can own real property, especially

so being heirs of their ancestors who were inhabitants of Kindi Town
constituted heads of families at the time the grant was

made to Kindi Worrell and his people in 1911. Let us remind you that
intent of the Legislature in making the grant to the inhabitants

of Kindi Town by the Act of 1905 was for enjoyment of Kindi Worrell,
heirs, his people, and inhabitants at the time of the grant,

thus inculcating a

"all

Every

There is no class

of the
and
the

his
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and after their deaths to their succeeding generations and offspring whether
near or remote. The fact that either of the ancestors

immigrated to Kindi Town with a different tribal background and origin could
not by any stretch of imagination destroy the rights

guaranteed to
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him under the provision of the deed granted in 1911. That the ancestors of
both plaintiff

and defendant lived and dwelled on the ioo acres of %.land % over 60 years
ago testifies to the legitimate rights of the heirs of such

inhabitants to succeed to the enjoyment and continuous occupancy of the %
land ¥. In other words, the deed of President Arthur Barclay

specifically and unequivocally created communal holdings among the tribal
peoples therein indicated. It would be inconceivable and

illegal for any legitimate heirs or inhabitants of Kindi Town to institute
any proceeding that would eject others who have a joint

interest and unity of purpose in the premises and who are entitled to the
peaceful occupancy and enjoyment of the ioco acres of % land%.

Plaintiff having completed his presentation of evidence, defendant/appellant
testified as follows regarding the acquisition of the

% land by Kindi Worrell: "He [Fahn Kindi] told the late President Arthur
Barclay, the land ¥ he was occupying was not his, he wanted

a piece of % land ¥ for himself. He told the late President Barclay to place
his late father's name on the deed. The late B. J. K. Anderson

surveyed the % land ™% and made the deed and gave it to the President. The
deed was kept with the late Arthur Barclay until Kindi Worrell

died. There was no trouble about this % land™%. At one time, he went to
President Arthur Barclay for the deed which he gave it to my

father Fahn Kindi. After that no one troubled us about the % land™». The deed
was in the possession of my father Fahn Kindi until he

died. Prior to his death he handed it to me. The deed was given to one
Senesee Freeman to have the % land ™% surveyed for the Cultural Center. After
that I asked the witness who

was on the stand to help me get my deed. I got it from Edwin Freeman. After
this the plaintiff sued me." The original deed referred

to in her testimony was identified and offered in evidence. On the direct
examina-
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tion, she testified,

as had preceding witnesses, that Kindi Worrell immigrated from Grand Cape
Mount County and settled in Sinkor, Monrovia; that while

there he befriended the late President Arthur Barclay; that her f ather Fahn
Kindi was the only child her grandfather ever had ;

that if anyone said that - Kindi Worrell had any other children, "then he
lied." Significantly, even though this challenging statement

was uttered by defendant Bendu Karpai, yet it has remained uncontroverted by
plaintiff. It is therefore accepted that Kindi Worrell

never had another child. The testimony of Momo Kinza that Kema Kpene was a
daughter of Kindi Worrell was therefore destroyed. As
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the trial progressed, defendant Bendu stated to the court below in answer to
questions propounded to her on the cross-examination

that it was not true that the original deed had ever been in the possession
of plaintiff Kema Kpene. It was she, Bendu, who delivered

the deed to the late E. Senesee Freeman, and that at no time had she and one
Sarfloh ever gone to the widow of Senesee Freeman for

any deed. Answering a juror's question, she established as a matter of fact
that Fahn Kindi was her father. The first witness for

defendant was Gbassy Kindi. He testified substantially that when he was a
child, he lived with his father Fahn Kindi, who later took

him to the late E. Senesee Freeman ; that at his father's death his sister
Bendu opened their father's trunk and found a deed for

the ioco acres of ®land™, which she showed to him; that at one time when he
came to visit his sister, she told him and others present

that being unlettered, she could do nothing unless they had consulted the
deed from his family. While answering a question on the

direct examination, he disclaimed Momo Kinza (the witness who had earlier
testified for the planitiff) as one of the children of

Fahn Kindi. The last two and final witnesses for the defendant were
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Counsellor Anthony Barclay and Honorable

J. C. N. Howard, the Commissioner of Paynesward City. Because we strongly
feel that their testimony bears great weight in reaching

a fair determination of this case, we have quoted them in extenso: "Q. What
is your name and where do you live? "A. My name is Anthony

Barclay and I live in Paynesville. "Q. Are you acquainted with one Bendu
Kindi Worrell? "A. Yes. "Q. One lady by the name of Kema

Kpene now deceased has sued the said Bendu Worrell claiming that she owned
ioco acres of ®land % in Kindijah. If you know anything how

this % land % was acquired and by whom please tell the court and jury. "A.
Kindijah was acquired by one Kindi Worrell during the administration

of my late father, President Arthur Barclay. During that time I do not
remember Kindi Worrell in person, but the deed say so but

I remember Fahn Kindi who was his son and who visited me after my father's
death several times, and I in turn visited the town of

Kindijah. At that time it was called the name [sic] to be my father's
property but in the so's one old man George Jackson, resident

in Paynesville, encroached upon this % land™. So Fahn Kindi came to me for
protection and as I had not found any deed calling for this

% land among my father's deeds, I asked him if he had a deed for this land ¥.
He replied yes. I told him to bring it for me to see. He

brought the deed and I noticed that the deed had not been probated, so I
asked him why he had not had the deed probated. He said

he thought it was not necessary because he got the deed from
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the government, so I said I will have it
probated for you, then I will take up the question with Mr. Jackson, whom I
knew very well. I presented the deed to the Probate Court for probation. The
judge, I think was Judge Fiske,
who hesitated because he said it was an old deed but after consultation with
some lawyers and with the Attorney General I believe,
the deed was registered and probated. I then took up the question with Mr.
Jackson and he left the % land™». Seeing that Fahn Kindi had
a deed for the place I think the deed is dated 1911 and that time Fahn Kindi
had introduced me to Bendu as his daughter and gave
one of his sons to my wife and myself for schooling. That boy is still living
and we have his child, a girl, with us now. As far
as I could see from my dealing with this man, Kindijah was a Vai Town. "Q.
Please look at this document marked by court B/N 1 and
say whether this is the deed which you had probated by the Registrar for
Kindi Worrell which you referred to? "A. This is the deed.
The endorsement is done in my handwriting. Judge Fiske was the judge of the
Monthly and Probate Court. Mr. Reuben Logan was the Registrar.
And it was signed by Arthur Barclay, President." Minutes of Court, 39th Day's
Session, Thursday, October 30, 1975. The second witness

"Q. What is your name and where do you live? "A. J. C. N. Howard, and I
live in the City of Paynesward, Montserrado County. "Q.
Say whether or not you hold any public office in the City of Paynesward, and
if so, state what and how long? "A. Yes, as Commissioner.
I have been Commis-
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sioner for the past 25 years, but during the period of three commissioners
elected

by the Townships I was elected as Township Commissioner in 1950 and re-
elected every year up to 1975. And I was commissioned in 1950

and I have been serving up to the present time. "Q. Say whether or not you
are acquainted with Kema Kpene, the plaintiff, and Bendu

Kindi, the defendant in this case? "A. Yes. "Q. The plaintiff has instituted
an action of ejectment claiming that the defendant is

withholding and detaining one hundred acres of % land % which she claims is
her property; search your memory please and if you have any

facts and circumstances therein, state same for the benefit of the court and
jury? "A. I do not recall Kema Kpene, the plaintiff,

owning any % land ¥ in Paynesville. In fact I only met her about two years.
What I do know is one Fahn Kindi was the son of Kindi Worrell

who owned the Kindi Town and Fahn Kindi was the father of Bendu. Kindi
Worrell is the man who I knew to own the Kindi is the father

of Bendu [sic]. "Q. State whether or not you know of Bendu ever serving in
any official capacity and if so, as what? "A. Yes, I do

know that Bendu up to last year or the latter part of last year was one of my
town chiefs. She served up to the time when the dispute

came up about pulling up a cotton tree, and the Minister of Local Government
sent for me and told me that one of my town chiefs had
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offered an insult to the President of Liberia by pulling up a cotton tree
that he planted and I should do something about it. I went
up there
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and called the town together that since Kindijah was in Kindi Town and the
President will always

be going to Kindijah and Bendu in her capacity as town chief will have to
meet the President, I will have no alternative but to suspend

her and have someone else act in her stead until the cotton tree matter has
been adjusted. "Q. Do you know of a man Kindi Worrell

having any other child beside Fahn Kindi? - "A. I do not know of any nor have
I heard of any." Minutes of Court, 39th day's Session,

Thursday, October 30, 1975. Defendant having rested, plaintiff introduced one
Morris Alma as rebutting witness, only to prove that

Bendu Karpai carried the deed for the zoo acres of ®land % to Kindi Town and
showed it to the inhabitants thereof and said that it was

for Kema Kpene, but when Kema Kpene offered to accept it, Bendu Kindi refused
and said that she could not deliver it to her until

ordered by court or some law. This ends the testimony of the witnesses in the
case. The question now arises, has ejectment been proven? We think not. But
we focus

mainly on whether any of the inhabitants of Kindi Town or an heir of Kindi
Worrell has legal competence to evict any of their kith

and kin from the zoo acres of % land % in question, considering the expressed
provision of the 1911 deed granting the communal holdings

to all the heirs of Kindi Worrell and the inhabitants of Kindi Town. We
certainly think not. The legislative will is supreme and

when the language of the statute is clear and certain must be given effect.
The Legislature of Liberia in 1905 having empowered the

President of Liberia to grant the inhabitants of each town of a district
inhabited by aborigines sufficient % land % around the town

for agricultural purposes, and that statute having been carried out by
President Barclay, and the right to the % land™® granted to Kindi

Worrell and the
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inhabitants of Kindi Town in Paynesville, it is our view that it shall
forever stand.

The institution of this action of ejectment is unmeritorious, and since we
are unconvinced that plaintiff has both the legal title

and the possessory right in said %.land ¥, the action is hereby dismissed.
The heirs of Kindi Worrell and inhabitants of Kindi Town are

forever entitled to the continuous occupation, possession, and uninterrupted
enjoyment of their % land ™ in keeping with the express

provision of the deed of 1911, with the proviso that it shall not be sold,
transferred, or alienated by any person or persons without

the will and consent of the government of the Republic of Liberia. Costs are
disallowed. And it is hereby so ordered Judgment reversed.
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Wright et al v Sherman [1952] LRSC 15; 11 LLR 205 (1952)
(6 June 1952)

ETTA WRIGHT, E. W. MORGAN, and MADLINE MORGAN, Appellants, v. ARTHUR SHERMAN,
Appellee.

APPEAL FROM THE CIRCUIT COURT OF THE SIXTH

JUDICIAL CIRCUIT, MONTSERRADO COUNTY.

Argued March 17, 18, 1952. Decided June 6, 1952. Where facts establishing
title of a holder

of an interest in real property are brought before a court of equity, a
decree may be issued to remove cloud from title and to quiet

the possession of the property.

Appellant filed a bill in equity petitioning the court below to issue a
decree removing a cloud

upon his title to, and quieting his possession of a parcel of % land ™. After
trial, the decree was issued. On appeal to this Court,

judgment affirmed with amendment.

Samuel C. M. Watkins for appellant. Cooper for appellee.
Momolu S.

MR. JUSTICE REEVES delivered

the opinion of the Court. This action was instituted by Arthur Sherman,
plaintiff below, by filing a petition alleging that in 1947

he purchased a ten-acre block of ®land™¥ in the settlement of Oldest Congo
Town, in the County of Montserrado, Republic of Liberia,

from one Susanna James ; said parcel of % land ¥ bearing number 36, and
bounded and described as follows : "Commencing at the North East

angle of lot number thirty-seven (37) thence running South +5 degrees East 6
chains ; thence running South 45 degrees West 17% chains

to the place of commencement and containing ten acres (lo) of % land and no
more." which parcel of land ¥ was originally owned by one

Susanna

206
LIBERIAN LAW REPORTS

James and her sister, Sarah Carney, alias Sarah Morgan, who, in October,
1925, sold her share

to her sister Susanna James, plaintiff below; and, notwithstanding that said
plaintiff made improvements by building thereon, B.

W. Morgan and Madline Morgan, two of the defendants, heirs of Sarah Morgan,
in February, 1949, sold to Etta Wright, the other defendant,

a certain lot or parcel of % land ¥ with the buildings thereon and all the
appurtenances to the same belonging, situated in the settlement

of Oldest Congo Town, County of Montserrado, Republic of Liberia, and bounded
and described as follows: "Commencing at the North

East Corner of Anthony Benson adjoining Western Block and running parallel
with it South forty-five degrees West twenty (20) chains,

thence North forty-five degrees West five chains parallel with the 0ld Motor
Road to the place of beginning, and containing ten (
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io) acres of ®land™ and no more." Plaintiff further complained that,
notwithstanding and with full knowledge of the foregoing facts,

B. W. Morgan and Madline Morgan, heirs of the said Sarah Carney, alias Sarah
Morgan, in the month of February, 1949, without the

knowledge of plaintiff, executed a deed in fee simple for the identical
parcel of ®land™ in favor of Etta Wright, one of the defendants

herein, thereby creating a cloud over the title of the plaintiff to said
parcel of ®land™, although they knew that the plaintiff was,

as now, in possession of said parcel of %land™¥, as will more fully appear
from copy of the deed thus executed by said defendants in

favor of co-defendant Wright annexed as "C" to form a part of the complaint.
Wherefore plaintiff prayed a decree removing a cloud

upon the title so created and thereby quieting the possession of said % land
¥ so as to save him from hereafter being disturbed, or harassed

by suits respecting his title thereto. Defendants below filed an answer
alleging that the deed filed by plaintiff of his grantor

Susanna E. James from
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Sarah Carney, dated October, 1925, was not probated and registered until
January

28, 1947, a lapse of about twentytwo years ; and that Susanna James,
plaintiff-grantor, and Sarah Carney, her sister, never jointly

owned the property; but that Sarah Carney was the sole owner of a block of %
land % containing fifteen acres for which she executed a

will to her heirs on December 22, 1924. And further that the purported deed
under which plaintiff claimed was not signed in the presence

of any witness ; and that a careful examination of the boundaries
respectively set forth in plaintiff's deed and in defendant Etta Wright's
deed show that said deeds do not refer

to the identical parcel of % land . Plaintiff's reply alleged that, as the
defendants were privies of Sarah Carney, alias Morgan, they

were estopped from questioning the authenticity of said deed ; that the
purported will mentioned in said answer was fraudulently

executed ; that a surviving witness, John M. Earley, denied having any
knowledge of any execution of said will in his presence or

by him ; and, further, that, although plaintiff alleges that said deed was
duly executed by the late Susanna James and witnessed

by J. M. Earley, Sr., J. C. N. Howard and J. C. Blunt, the clerk in making a
copy, 1nadvertently omitted said witnesses, whose names

plaintiff respectfully prays the court to have indited ; for, being in
equity, it would in no manner adversely affect the rights

of the parties. The pleadings continued as far as the rejoinder. On January
23, 1951, the case was called. The parties Were represented

by counsel. Arguments were heard. The court then made the following ruling on
the issues of law: "This case involves questions of

fact; and the court will enter upon the trial thereof and hear evidence on
the following points : "Did Susanna James and Sarah Carney

own a ten-acre block jointly? "Did Sarah Carney part with her interest in and
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to said ten-acre block

of Lland ¥ to Susanna James? "When did Sarah Carney die? "Did she make and
execute a last will and testament?" No exceptions being taken,

said matter was assigned for February 1, 1951. On said day, the court having
opened in equity, the case was called, parties present,

and the trial commenced. Witnesses for plaintiff were called, qualified and
deposed. On the following day plaintiff rested oral testimony

and offered documents marked by the court Exhibits "A" and "B." Defendants
objected to the admissibility of plaintiff's Exhibit "B"

for the following reasons : (C I. Said document, purportedly a deed issued by
Sarah Carney on October 19, 1924, was never probated

and registered as the law provides until twenty-two years thereafter. Section
1302 of the Revised Statutes of Liberia provides that

all instruments relating to real estate must be probated and registered
within four months. "2. Said purported deed on its face does

not show nor convey to Susanna James five acres of * land, but, instead, ten
acres of land ¥ which the said Carney is alleged to have

held in fee simple. "3. Said purported deed is not sufficiently identified by
any of the witnesses who have testified thus far. Nor

have any of the subscribing witnesses, whose names appear thereon, been
produced to testify to the fact that it was Sarah Carney

who had affixed thereon her "X," since indeed Sarah Carney could not write,
nor could she read." Said objections were argued, and

the court ruled as follows: "With respect to Count "I' of defendants'
resistance, the law bearing on this point is that, where a

deed or other instrument conveying real property is not registered and
probated within statutory time, it is only
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voidable as against any person having a subsequent conveyance in his favor
that has been registered and probated within

statutory time ; and, inasmuch as the defendants in this case have shown no
subsequent conveyance of the same property that has been

duly registered and probated within a time prescribed by law, said objection
is not well founded, and is therefore overruled. "With

respect to Count 4 2 1 of the objections, the plaintiff's pleadings made it
clear that Sarah Carney, in issuing the deed to Susanna

James, made it out for ten acres instead of five acres. This fact was never
controverted by defendants ; and this court does not

see the merits of said contention. Count '2' of defendants' objections is
therefore overruled. "With respect to Count '3' of - the

objections, this court is of the opinion that said document has been duly and
sufficiently identified by the witnesses who testified on this point.
Moreover the deed from Sarah

Carney to Susanna James is more than thirty years old. The objection is
therefore overruled, and plaintiff's Exhibits 'A' and 'B'

are admitted into evidence." The following day the trial continued when the
witnesses for the defendants testified. The parties having
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all rested, the judge of the lower court heard the arguments and reserved his
ruling. On March 19, 1951, the court again met with

parties present and issued the following decree : "The history of this case,
as far as we have been able to gather from the pleadings,

may be epitomized as follows. In 1947 Arthur Sherman purchased a piece of
property from Susanna James of Oldest Congo Town, and thereafter

commenced operations thereon. Two years later, in 1949, W. B. Morgan and
Madline Morgan, heirs of Sarah Morgan Carney sold the same

property to defendant Wright, thereby casting a cloud on the title of the
plaintiff, to remove which he insti-
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tuted this action. Contesting the right of the plaintiff to recover, the
defendant averred that Sarah Carney and Susanna

James never jointly owned the aforesaid piece of property. It would appear
that plaintiff bought this piece of property from Susanna

James who he alleges once held it in joint tenancy with Sarah Carney, the
latter having parted with her share and interest in favor

of Susanna James as 1s evidenced by a deed from Carney to James dated October
19, 1925. "With respect to the facts in controversy

we requested the parties to produce evidence on the following points : Did
Susanna James and Sarah Carney ever jointly own said piece

of realty; and, if so, did Carney part with her interest and title in favor

of James? When did Carney die ; and did she make a will?

Accordingly witnesses were produced, qualified and deposed ; and from this
evidence, these facts were established : (a) Carney and

James did jointly own said property (see testimony of Benson and Nelson, the
latter being a witness for defendants) ; (b) Carney

did part with her interest to James as evidenced by deed from Carney to James
dated October 19, 1925, probated, registered and admitted

into evidence; (c) Carney predeceased James. This was the evidence for the
plaintiff. "Coming now to the evidence for the defendants,

we have the following: Sarah Carney made a will and demised the property to
the grantors of the defendant, Etta Wright; and Carney

and James did jointly own said property. That fact of the joint tenancy
between Carney and James of the ten-acre block of Lland¥, the

subject of this action, as also that Carney predeceased James, and that
Carney, in her lifetime, did sell her share in said property

to James, and James did not transfer said property to plaintiff, leaves this
court
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without a doubt as

to the legal and equitable right of the plaintiff in and to said property.

"It having been established to the satisfaction of this

court that Carney predeceased James, it is our opinion that, even granting

that Carney did execute a last will, she could not, under

the doctrine of survivorship, part with such property. We conclude that the
grantors of Wright had no legal right and title to said
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piece of realty and therefore could not pass title therein to anyone. In view
of the foregoing we have no alternative but to decree

that : (a) Arthur Sherman has valid and legal right and title to said
property; and (b) B. W. Morgan and Madline Morgan shall refund

to Etta Wright the amount paid them for said % land¥%. Costs against
defendants." It is apparent from the records that the conflict from

which this action arose was initiated by J. Prince Nelson, a son of the late
Sarah Carney. He partly sold the tenacre block of ¥ land ¥

in question to appellee Sherman and received a portion of the price agreed
upon ; but, thereafter, appellee Sherman learning that

the said Nelson was not the owner of the block of % land, but that it was
owned by Susanna James (for, though Sarah Carney formally owned a part of
said land ¥, she

had sold her interest therein to Susanna James), appellee Sherman approached
Susanna James and purchased said block of % land™. This
information came out as follows in the testimony of J. C. N. Howard : "Q. Say

whether or not, during the lives of the said Susanna

James and Sarah Carney, they ever owned jointly any piece of realty in the
settlement of Oldest Congo Town ; what disposition they

made of said property? "A. I did not know that Mrs. Sarah Carney and Susanna
James owned a ten-acre block of % land ¥
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jointly until a few years ago, when Mr. Arthur Sherman met me in Monrovia one
evening and asked me to go up with him

to Oldest Congo Town to witness some % land ¥ transaction. We went to
Commissioner Earley. Commissioner Earley, one S. M. Blunt, who

is now deceased, and I went to Mrs. Susanna James's place, where Commissioner
Earley asked Mrs. Susanna James to bring out her papers

in connection with the %.land ™% they had talked about a month ago. Mrs.
Susanna James then brought out her papers and asked me to check

them over. It was then I saw a deed issued and signed by Mrs. Sarah Carney
transferring her portion of five acres of % land ¥ to Mrs.

Susanna James. I have forgotten the amount now. But I remember that Mrs.
Susanna James was formerly living on the eastern half or

portion of said % land but did not know that Mrs. Sarah Carney owned a
portion of that land ¥ up to that time because Mrs. Carney was

living toward the Baptist Church and had a house there ; there where she
died. And this % land % is about a half mile from Mrs. Sarah

Carney's house. We took the papers. Mrs. Susanna James agreed to sell the ten
acres, and five acres of her father's tnland"¥, but she

said that the price was too low. I said to her : 'You are old and you are not
able to go to court from time to time following Jack

Nelson; since Nelson sold a portion of your % land ™% to Mr. Arthur Sherman,
and Mr. Sherman having heard that Mr. Nelson had no genuine

title to this % land, agreed to pay you for the same land ¥, although he had
already bought it from Nelson. I would suggest that you

sell the ®land ¥.' She agreed and asked me to write the transfer deed. She
signed her 'X' cross; Commissioner Earley signed as witness;

Mr. Sherman then handed me the money; and I
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gave the money to her and she delivered the deeds in our

presence to Mr. Sherman. Then Mr. Sherman asked Mr. Earley, Mr. Sam Blunt and
myself to go with him to Mr. Jack Nelson. When we went

we met Jack Nelson on the road. Mr. Sherman stopped the pick-up and said to
Mr. Jack Nelson : 'What kind of trick you played on me?

You know the % land ™ wasn't yours and you sold it to me. But, if you don't
give my money back, I will put you in court.' Mr. Nelson

said : "Who told you that the %®land is not mine?' Then Mr. Sherman took out
the deed signed by his mother, transferring the land ¥ to

Mrs. Susanna James, and showed it to him. Then Mr. Sherman said that it was a
dirty trick. They had some hard words and we left.

That is what I know about the matter." A similar question was put to John M.
Earley as follows : "Q. Please say if you know whether,

during the lifetime of Susanna James and Sarah Carney, they owned jointly any
piece of realty, and what disposition they madc of

said property? "A. What I do know is that unexpectedly one day Mr. J. Prince
Nelson went with Etta Wright and arrived at my place,

Mr. Nelson asked me to go with him because he wanted to sell a piece of %
land % to Mrs. Etta Wright. I went with him. We went around

the place and the lady returned to Monrovia. Unexpectedly I saw Mr. Arthur
Sherman with Mr. Howard arrive at my place asking me to

please go with them to the late Susanna James's place and I did so. When we
got there Mrs. Susanna James brought her original deed

calling for ten acres of % land, and with a transfer deed from Mrs. Sarah
Carney. That transfer deed called for five acres of land % trans-
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ferred from Sarah Carney to Susanna James.

Susanna James said that she wanted to sell that five acres of % land™¥ to Mr.
Arthur Sherman, because Mr. Nelson is threatening to sell

this piece of % land ¥ over her head, and her being an old lady she was not
able to contend with Mr. Nelson. Mr. Sherman agreed to buy

the ten acres of % land % and he paid the amount which she charged him. The
said transfer deed was issued and signed by Mrs. Susanna

James, and Mr. Howard and I witnessed the deed. The original with the
transfer deed were turned over to Mr. Sherman. I wrote Mrs.

Etta Wright and told her the whole contents of this piece of ®land¥. I told
her in my letter not to pay a cent to Mr. Nelson because

I found out after an investigation that this % land % was not owned by Mr.
Nelson's mother, Mrs. Sarah Carney. She had sold her share

of the ®land ¥ over to Mrs. Susanna James before her death. I sent the
letter by Mr. Sherman to Mrs. Etta Wright. She took no cognizance

of the letter. A few weeks thereafter I received a writ of subpoena to appear
as a witness on a will devising a ten-acre block to

her grandson, Benjamin Morgan, and to Madline Morgan. Then I became upset. I
appeared before the court and got on the stand. The

court then produced this will to me with my name signed to the will as a
witness. I gave my statement to the court upon oath and

my sound mind to the effect that I did not sign my name to that particular
will in question. My name was forged to this will." Evidently
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when Mr. Nelson realized that he had failed in disposing of said property to
appellee Sherman, he became chagrined and decided to

undertake a reprisal ; and thus there appeared on the scene a will executed
by Sarah S. Morgan which contained the following clause:
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2. I Will and bequeath to my daughter Sarah and my son Jesse Morgan one block
of ®land ¥ containing (

Is) fifteen acres of ®land ¥ with a building thereon. Which is known as my
dwelling house during my natural life, situated and located

in the settlement of Oldest Congo Town, County of Montserrado and Republic of
Liberia." B. W. Morgan, one of the defandants, testified

as follows about this will : "Q. When did you know that the *. land ™ which
you had undertaken to sell was your property? "A. One day

round About 194.5-46, I was passing by Mr. Earley's house. He called me in
and said to me : 'I have a deed here which Mrs. Susanna

James and your uncle Jack are contending over, but I found out that this deed
was pledged to Mrs. Susanna James by your grandmother,

Mrs. Sarah Carney, for the amount of seventeen dollars. You and your sister
not knowing anything about it, Jack, who knew, wanted

to get it from her. This place was given to your father by your grandmother.
It is the spot on which you were born, but Jack wants

to sell it from you and your sister. But I will call a family council, asking
one or two old persons to be in the midst. I will send

for you and your sister to be there, also, because this deed was given to me
by Mrs. Susanna James to turn over to Jack, and he gave

to Mr. Earley the seventeen dollars that this deed is pledged for. I will not
do it because Jack wants to rob you all out of your

place. In this council I. will turn this deed over to you and your sister,
and you pay over to Susanna James the seventeen dollars.'

That is how I come to know that ®land % to be ours at first. A few months
later, Uncle Jack one day sent for us and told us that Mr.

Bull found out Grandmother's will in the Monthly
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and Probate Court one day while searching up some papers.

We then came to Monrovia to Mr. Bull and he said the same words to us. We had
this will registered and probated and gave Mrs. Wright

a deed for ten acres of ¥ land™¥. This is all I know.

"Q. Who was living on this %.land ¥ at the time you disposed of it? "A. No
one. "Q.

No building was on the ®land ¥? "A. Mr. Sherman had an unfinished building
on it. "Q. And did Mrs. Wright see and know of the unfinished building being
that of Mr. Sherman at the time?

"A. Maybe. I don't know, because Mrs. Wright does not live out there. "Q.
Were you present at the investigation conducted by Commissioner

Earley at which M. B. Smarte, Lewis Smarte and Susanna James testified
concerning this identical ten-acre piece of % land %? "A. No."
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The mention made in the will of the fifteen acres of % land ™% and the house
that was built thereon was referred to as follows in the

testimony of witness Benson: "Q. Do you not know that Mrs. Sarah Carney owned
a fifteen-acre block of ®land™» in Oldest Congo Town whereon

she had her dwelling house? "A. The place she had her dwelling house is not
the same property in question now. She did not have fifteen

acres of % land. "Q. Do you know Mrs. Sarah Carney owned a separate piece of
land % in Oldest Congo Town whereon she lived during her

natural life? "A. The ten acres of % land ™% whereon she lived and died

LIBERIAN LAW REPORTS
217

was owned by Mrs. Sarah Carney and

Lulu Smarte." Obviously defendants were correct in Count "5" of the answer
which reads as follows : "And also because defendants

say that from a very careful examination of the boundaries shown in
plaintiff's deed under which he claims and that of defendant,

Etta Wright, grantee from B. W. Morgan and Madline Morgan, grantors, same 1is
not the identical parcel of % land™, for which the plaintiff

has filed this complaint praying this court to enter a decree removing the
cloud upon the title and to quiet the possession." Defendants,

in this count of their answer, were consistent and honest. The boundaries of
said block of % land ¥ could not be that of appellee Sherman

which Mrs. Susanna James had sold him ; said boundaries had to differ. Aside
from the other facts brought out in the evidence, this

admission of defendants, the description of the L land» given in the will,
and the statements given by witnesses Benson and Howard,

justified the trial court in granting a decree quieting appellee's title.
Without further belaboring the question, this Court therefore

affirms the decree rendered below, with an amendment to section (b) thereof,
to wit : that B. W. Morgan and Madline Morgan grant

unto Etta Wright a transfer deed for the block of % land they claimed under
the will of their late mother, and, in the event said land %

has been sold, that they refund to said Etta Wright the amount paid them for
said ®land™» ; costs against defendants. And it is so ordered.

Affirmed.

Young et al v Embree [1936] LRSC 21; 5 LLR 242 (1936) (15
May 1936)

THOMAS YOUNG, ARMLAHBAH and MESARMAH, Appellants, v. REVINGTON L. EMBREE,
Representative of the FOREIGN MISSION OF THE METHODIST

EPISCOPAL CHURCH, Appellee.

CONTEMPT PROCEEDING.

Argued April 17, 22, 26 ; November 26; December 9, 30, 1935 ; April 30, May
4,

1936. Decided May 15, 1936. 1. In legal proceedings every party should be
designated by his proper name and title, and should be
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legally made a party plaintiff or defendant 2. Hence, if it is sought to make
several parties defendants in an action, some of whom

are named, and the others referred to as "et al.," those thus described as
"et al." will not be considered as having been under the

jurisdiction of the court. 3. Injunction does not lie where title to real
property is an issue involved ; more especially where the

party sought to be enjoined sets up adverse possession to said % land%. 4.
In order to authorize punishment for the violation of an

injunction, the acts complained of must be clearly embraced within the
restraining clause of the injunction. 5. Hence, the language

of an order of injunction should not be extended to cover acts not fairly and
reasonably within its meaning. 6. One cannot be punished

for violating an order of injunction unless it is made to appear that such
order was personally served upon him, or that he had actual

notice of the making of such order. 7. In citing an adjudicated case as
authority one should always be careful to consult the text

as he may be led into error by confining himself only to the syllabus. 8. All
persons claimed to be privies of another should be

shown to be either privies in estate, privies in blood, privies in
representation or privies in law.

Plaintiff-appellee obtained

injunction to restrain members of the Gola trib from occupying certain towns
alleged to be on pla ntiff-appellee's property and subsequently

instituted ontempt proceedings against defendant-appellants, m bers of the
Dey tribe, for violating the injunction. Judgment for

plaintiff-appellant entered in Circuit Court reversed on appeal and case
remanded with instructions. [1935] LRSC 25; 4 L.L.R. 393. On second appeal
further instructions given. [Unreported officially.] On return to Supreme
Court, contempt proceedings dismissed.
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Anthony Barclay for appellants. mon for appellee.
H. Lafayette Har-

MR. CHIEF JUSTICE GRIMES delivered
the opinion of

the Court. Reduced to its final analysis the crux of the dispute which led to
the injunction case, decided in the

Circuit Court of the First Judicial Circuit on the r6th day of May, 1933, and
upon which decision these contempt proceedings are

based is : who is the owner of Kpingbah town, situated in the settlement of
New York, within the District of Clay-Ashland in Montserrado

County. Revington L. Embree, Representative of the Foreign Mission of the
Methodist Episcopal Church, appellee, claimed that said

town was within the limits of a five hundred acre block of % land ¥ which he,
by an undated deed, executed in the year 1926, as per copy

sent up in this record, purchased from James B. McGill, Sr.; while, on the
other hand, Thomas Young, Armlahbah, and Mesarmah, appellants,

claim adverse title to said town as heirs of one Swar, by virtue of a county
* land ¥ deed from the late President Cheeseman, dated January
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r r 1896. Plaintiff, now appellee, without having taken any legal steps
whatever to settle the disputed title, filed an action of

injunction against "Bye Bathay, a native of the Gola tribe and his people and
Darkpannah, defendant," to enjoin them presumably from

occupying certain portions of said % land % as gathered from the final
decree, the only part of said case included in the record now

before us, and after a hearing of said complaint, His Honor Judge Russell,
Circuit Judge, presiding by assignment in the First Judicial

Circuit, now Mr. Justice Russell, on the r6th day of May, 1933, entered a
final decree enjoining the said Bye Bathay and Darkpannah

from "occupying said tracts of % land™¥ or any part thereof." On the 28th day
of August, 1934, Counsellor H. L. Harmon, attorney for

appellees, instituted the present

4
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proceedings complaining that "Armlahbah, Mesarmah and Thomas Young,

et al., co-defendants, whose names to the plaintiff are at present unknown,
have unlawfully disobeyed the injunction, entered upon

said tract and are constantly molesting the 'subjects' of the mission in
violation of said injunction." The Court will remark in

passing that it is unable to consider the "et al., whose names to the
plaintiff are at present unknown," complained against by said

appellee because in legal proceedings every party thereto should be
designated by his proper name, and title, and should legally

be made a party either by joining in the suit as plaintiff, or by being
brought under the jurisdiction of the court by the service

of process, or the voluntary and express waiver of service of process, as
defendant. 22 Cyc. 322 G; Tubman v. Murdoch, [1934] LRSC 26; 4 L.L.R. 179, 2
Lib. New Ann. Ser. 5 (1934). Confining ourselves then to the parties before
the court viz.: Thomas Young, Armlahbah and Mesarmah,

appellants, Counsellor Anthony Barclay in behalf of these filed an answer
denying that they were Gola people, but members of the

,Dey tribe, having no connection whatever with Bye Bathay and his people of
the Gola tribe; and also contending that they had not

entered upon the % land of plaintiff, nor molested any person occupying said
land ¥, but that all the lands upon which they were operating

were theirs in fee simple by virtue of a deed, profert of which they made,
dated forty years ago; and that in view of the fact that

the title of the % land % was in dispute an action of injunction had been
wrongly instituted, as title can only be legally settled by

ejectment. It was an error to enter upon a trial of the facts without having
first settled the issues of law raised ; but His Honor

Nete Sie Brownell, the trial Judge, evidently realized the error while the
first witness, Revington L. Embree, was being cross-examined,

and had the following entered upon the record
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"As a result of this ruling an exchange of views between

the Court and Counsellors on the point at issue was had. Counsel for
plaintiff contending that Kpingbah town which is the centre

of the misunderstanding is part of the mission % land % over which
respondents are exercising adverse title. The respondents on the other

hand contended that they having not been parties to the original suit, their
deed was never taken into account by the Arbitration

appointed by the court and Kpingbah town is part of their % land™, as
embraced by the deed made profert of by them. At this stage the

court asked the counsels for both sides whether they did not think it useful
for them to file stipulations for a surveyor to repair

to the spot and make observations taking into consideration the deed made
profert of by respondent Thomas Young and his people. To

this suggestion of court all parties concerned agreed and promised to file
same in court at ten o'clock on the morning of the 21St

instant and at which time they hoped to agree on a Surveyor who will make the
necessary observations and report to the court. Witness

Embree was thereupon discharged with thanks of the court." Records of
September 20, 1934, page 3. Accordingly B. J. K. Anderson,

a surveyor by profession, was chosen as sole arbitrator. Several objections
however were made to his award which the trial court

seemed to have ignored, or, at all events, did not determine; and upon his
final judgment confirming said award, and imposing fines

upon the defendants, they appealed to this Court at its last April term for a
review of the proceedings and final judgment against

them. This Court, after having listened carefully to the arguments on both
sides at our last April term, which were as bitter as

they were excited, reached the conclusion that an effort was being made in
this Court to obscure the real issues as effectively as

they had been apparently relegated
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into the background in the court below. We therefore issued an interlocutory
order to His Honor Judge Shannon, presiding in the court below, directing
that a new surveyor be chosen, indicating how he should

proceed to make an impartial survey, and that a report be made. L.L.R. 393, 2
Lib. New Ann. Ser. 232 (1935). At our last November

term of Court the returns of the Judge were found unsatisfactory, whereupon a
further interlocutory order was issued to the same

Judge, and he was kept presiding in the First Judicial Circuit until
satisfactory returns had been filed. Unreported officially,

3 Lib. New Ann. Ser. 26 (Dec. 13, 1935). ( See supra, p. I4I.) This is a
brief synopsis of the case before us, and we shall now proceed

to consideration of the issues presented by the record for our consideration.
According to the award of the arbitrator, the Rev.

Dr. Dunbar, chosen as surveyor by virtue of our interlocutory order of April
z6, 1935, the contending parties are contiguous owners, and a correct survey
of the two tracts of % land¥

owned respectively by appellant and appellee has disclosed that although the
town of Golavah, the subject of the injunction in which
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Bye Bathay and Darkpannah were defendants, was situated entirely within the
lands of appellee, Kpingba town, a town of only four

houses, the kernel of the dispute in the contempt proceedings, is only partly
on the L land ¥ of appellee, and partly outside of the

boundaries of said % land ™, three of the houses being within, and the other
houses being without. The record is defective in not having

shown even remotely in which part of the town thus dissected by the survey of
the Rev. Dr. Dunbar the acts alleged in violation of

the injunction occurred. In view of the foregoing the wisdom of the principle
so often enunciated by our predecessors from this Bench,

that injunction does not lie where title to real property is an issue
involved (See Johnso,n v. Cassell, 1 L.L.R. 161
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(1883), and Green and Gray v. Turner, 1 L.L.R. 276 (1895) , is made so much
the more plain, since indeed it would not only be unjust, but an absurd
paradox for any court of justice

to enjoy a party, at the suit of another, from occupying, or exercising other
acts of dominion over, lands of which he is the owner

in fee simple. This general rule is more fully stated in 22 Cyc. in the
following terms : "As a general rule a court of equity will

not interfere to protect legal rights in property until the complainant has
established his title or right by an action at law, especially

where the answer denies the title of the complainant to the property sought
to be protected. If the legal right or title to property

has not been established at law, is not clear or established prima facie, or
has not been long enjoyed, but is disputed, and the

injury threatened is not irreparable or the remedy at law inadequate, an
injunction will not issue. So where there is a reasonable

doubt as to the right or title of the applicant for an injunction to protect
property, equity will not interfere in the absence of

emergency until after the right or title has been established at law. For
instance it has been held that an injunction will not be

granted in cases where the right depends upon the meaning of an ambiguous and
uncertain contract, deed, or will; where the principles

of law upon which the right depends are doubtful and have not been
adjudicated by a court of law; or where complainant has previously

attempted and failed in an action at law to establish his title."™ 22 Cyc.
818-20. "A court of chancery is not the appropriate tribunal

for the trial of title to ®land™, and where the main object of a suit
asking for relief by injunction is to determine the legal title

to property, or to fix the boundaries of L land, equity will not interfere
by injunction, but will remit the parties to a court of

law. Likewise equity
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will not try title to personal property in an injunction suit." Id. at 821
(III).

"Equity will not restrain by injunction the commission of a mere ordinary or
naked trespass. The nature of the trespass or the injury
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resulting therefrom must be such as to require equitable interference." Id.
at 827-28 (II). I\ lore especially is this true where

the party sought to be enjoined sets up adverse possession to the % land¥.
All of these principles give cogency to the contention of

appellees, first raised in the 5th plea of their answer, that had the right
action been brought they would have been able to show

conclusively that they were not guilty of contempt by violating the writ of
injunction, nor even trespassers upon that portion of

the L land ¥, the subject of dispute, claimed by appellee to which they, the
appelants, were also laying claim by adverse possession.

Another point raised during the hearing at this bar is: inasmuch as the
decree in injunction expressly enjoined the parties to that

suit from "occupying" the lands of plaintiff, would it be such a breach of
the injunction as to support these contempt proceedings

for appellants to enter the lands in dispute merely to cut palm-nuts, to cut
down coffee trees, or in burning farms on their own

lands in such a careless manner as to also burn, and destroy trees and other
products of the lands of appellees. The principle applicable

thereto seems to be that stated as follows : "In order to authorize
punishment for a violation of an injunction, the acts complained

of must be clearly embraced within the restraining clause of the injunction.
And whether or not particular acts constitute a violation

of an injunction depends largely upon its special provisions. The language of
an order of injunction should not be extended to cover

acts not fairly and reasonably within its meaning. An
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injunction decree is to be construed with reference

to the nature of the proceeding and the purpose of the injunction." 22 Cyc.
loi5--tol6. But another and still more important question

which we must now address ourselves to is : supposing, for argument's sake,
appellants had not been adverse claimants to the ®land™» in question, and/or
they had

committed acts directly in contravention to the restraining order, could they
even then have been punished for contempt in violating

the injunction without proof that they, not having been parties to the
original injunction proceedings, had had actual notice of

the issuance, and scope, of the restraining order. The rule of law is that:
"One cannot be punished for violating an order of injunction,

unless it is made to appear that such order was personally served upon him,
or that he had notice of the making of such order. Where,

however, a party has actual notice of an injunction, clearly informing him
from what he must abstain, he is bound by the injunction

from that time, and will be punished for a wviolation thereof, although it may
not have been served, or be defectively served on him.

And where an injunction has been ordered, a party having knowledge of that
order, who deliberately violates the injunction that has

been ordered, although not yet issued, is guilty of contempt of court; but in
order to convict a person of contempt, under circumstances

of that kind, it must be shown clearly that he had knowledge of the order for
the injunction in such a way that it can be held that

he understood it, and with that knowledge committed a wilful violation
thereof." 22 Cyc. 1013-1014. Unfortunately, it is a source
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of regret to us that some of our practitioners seem to be developing the
habit of citing as authority the syllabi to opinions instead
of the text of the opinions themselves. And, for that reason, it
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may not be amiss to remark here in

passing, that the object of the syllabus is merely twofold : (i ) To give at
a glance an idea of the principles settled in an adjudicated

case; and (2) To facilitate the preparation of the index. Possibly some of
our practitioners may, by their error, have been unconsciously

led into an erroneous conception of the principle involved by referring
merely to the syllabus of In re Moore, 2 L.L.R. 97, I Lib. Semi-Ann. Ser. 15
(1913), which syllabus reads: "To render a person amenable to a restraining
writ it is not necessary that

he should have been a party to the suit in which the writ was issued." But
delving deeper down into the case itself we find that

the Court quotes with approval the following holding of the United States
Supreme Court in In re Lennon[1897] USSC 100; , 166 U.S. 548, 41 L. Ed. 'Ito
(1897) : "™ 'The fact that petitioner was not a party to such suit . . . nor,
was served by the officers of the court

with such injunction, is immaterial so long as it was made to appear that he
had notice of the issuing of an injunction by the court.

To render a person amenable to an injunction, it is neither necessary that he
should have been a party to the suit in which the injunction

was issued, nor to have been actually served with a copy of it, so long as he
appears to have had actual notice.' "™ 2 L.L.R. 97, tot. Still more
explicitly is the principle expounded in the following: "Under some
circumstances, at least, a party to an injunction

suit may be chargeable with notice of the issuing of the injunction so that
his violation thereof will render him guilty of contempt,

even though he has no actual notice; but it is otherwise as to one not a
party. In order to charge such a person with contempt, he

must have had actual notice of the injunction prior to the performance of the
acts upon which the charge of contempt is based. Thus

a stranger to
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an injunction, if he has notice or knowledge of its terms, is bound thereby,
and may be

punished for contempt for violating its provisions; but he cannot be charged
with contempt unless a copy of the injunction was served

upon him or it is proved that he had knowledge of its provisions. It is well
settled that actual notice of the injunction is sufficient

to render even one who was not a party guilty of contempt in violating it,
and that it is not necessary, if he had actual notice,

that he should have been served with a copy of the injunction or the writ." 6
R.C.L. 504, § 16. There is only left remaining now

the necessity of examining the thesis of counsel for appellee contained in
the second paragraph of his brief that the parties in

these contempt proceedings were in privity with those in the former
injunction case. We have not been able to discover upon what


http://www.liberlii.org/cgi-bin/LawCite?cit=2%20LLR%2097
http://www.worldlii.org/us/cases/federal/USSC/1897/100.html
http://www.liberlii.org/cgi-bin/LawCite?cit=166%20US%20548
http://www.liberlii.org/cgi-bin/LawCite?cit=2%20LLR%2097

ground the counsellor for appellee bases his contention that there was any
sort of privity between the appellants in the case at

bar, and the defendants in the former injunction case. For: "There are
privies in estate, as donor and donee, lessor and lessee,

and joint tenants; privies in blood, as heir and ancestor, and coparceners;
privies in representation, as testator and executor,

administrator and intestate; privies in law, as where the law without privity
of blood or estate casts % land¥ upon another, as by escheat.”

32 Cyc. 388, footnote to. In view of the foregoing it is our opinion that the
contention that there was any privity between Bye Bathay

and Darkpannah of the Gola tribe on the one hand and Thomas Young, Armlahbah
and Mesarmah of the Dey tribe on the other is unfounded,

far-fetched, and erroneous. The judgment of the court below should therefore
be reversed ; the conviction of contempt against Thomas
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'Young, Armlahbah and Mesarmah, appellants, should be quashed ; and appellee
ruled to pay all costs;

and it is hereby so ordered. Proceeding dismissed.

MR. JUSTICE RUSSELL read and filed the following dissenting opinion.

This case

is before this Court on an appeal from the Circuit. Court of the First
Judicial Circuit, Montserrado County, from exceptions taken

to the final decree of the trial Judge, and which decree was predicated on an
award of the Arbitrator appointed upon the recommendation,

suggestion and stipulation of the two contending parties in this ease which
stipulations are as follow, to wit : "This case having

been called, Counsellor H. L. Harmon and Attorney M. Dukuly, appeared for
plaintiff, and Counsellor Anthony Barclay for Thomas Young,

Armlahbah and Mesarmah, defendants. Upon examination of the matter by the
court, Mr. Embree ,being on the stand, His Honour Judge

Brownell observed that in his opinion the examinationin-chief and the cross-
examination seemed not to be confined to the real issue

before the court; whereupon an exchang, of views between the court and
counsellors on the point at issue was had, and the following

issues were raised by the parties: "r. Counsel for plaintiff contended that
Kpingbah town which is the centre of this misunderstanding

is part of the Mission % land ¥ over which defendants are exercising adverse
title, and that a decree by this court perpetuating the

former injunction had been d .sobeyed by defendants and their people. (See
decree.) "2. Defend ants in contempt proceedings on the
other

4
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hand contended that they not having been made parties to the original suit,
their deed was never taken into account by the Arbitrator
appointed by the Court (His Honour M. Nemle Russell), and Kpingbah town is
part of their % land™». "STIPULATIONS : " ( a) The parties
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having nominated and appointed Surveyor B. J. K. Anderson to proceed to the
spot in question and make the necessary observations

in reference to the two deeds. " (b) Both parties hereby agree to hand in
officially certified copies of their deeds to the Arbitrator
whose award shall be accepted as to the ownership of Kpingbah town. " ( c)

These stipulations shall be binding upon both parties
and the award of the Surveyor shall be accepted as the basis of the Court's

decree in these proceedings. " (d) Copy of these stipulations

shall be filed with the Court in its Equity Jurisdiction. "[Sgd.] H. LAF.
HARMON, Counsel for Plaintiff. "[Sgd.] ANTHONY BARCLAY,

Counsel for Defendants." These stipulations having been filed, the court

filed the necessary order, appointing the arbitrator-surveyor,

and the clerk was ordered to issue the appointment for Mr. Anderson. The
survey was done by Mr. Anderson, who filed the following

report: "The undersigned, appointed as Arbitrator in the case: Revington L.
Embree, representative of the Methodist Episcopal Church

in Liberia, plaintiff versus Bye Bathay, a native of the Gola tribe and his
people and Darkpannah, defendants, Disobedience of Injunction,

for the purpose of determining whether Kpingbah town claimed by both parties
to the above
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entitled cause

is situated on plaintiff's or defendant's % land ™, comparing the deeds of
both parties to the suit, begs leave to submit the following:

"l. Kpingbah town located by actual survey was found to lie at a distance of
above twenty-five chains within the line North 6o degrees,

East running forty chains (40) of M. T. Decoursey's % land said line
determining the North by East extremity of plaintiff's land % and

lies in range 4. In relation to the line running South 30 degrees East from
the North-east angle of plaintiff's % land ¥, the said Kpingbah

town was located within twenty (20) chains of said line, and thus lies within
the boundaries of plaintiff's ®land™» as covered by the

deeds. "2. Upon comparing the deeds of both parties to this section it was
discovered that plaintiff's ®land ¥ lie within the range

t, 2, 3, and 4, while defendants' % land lies within range 5. "3. The parcel
of land ¥, occupied for some time by defendants, commences

at the North-west angle of plaintiff's % land ¥, said point being located in
range 4. This location would be consistent with the deed

if their certificate of survey as contained in their deed, specified their
commencement to be at N.W. angle of M. T. Decoursey's

® land ¥, instead of the one specified therein, which is actually a little
less than two miles away from their present lo-. cation. "4.

In the survey of plaintiff's % land ¥ in order to locate the position of
Kpingbah town, relative to the dispute, it was discovered that

not only have the defendants occupied the said town, which as already stated
above, lies within plaintiff's % land™», but it also, it

[sic] was observed that they are operating upon territory which lies well
within
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range 2 or just above

the middle of the plaintiff's % land ™. "s. For more detailed information on
the above, see the attached certificate of survey made by

the Arbitrator. "Respectfully submitted, "[ Sgd.] B. JOSEPH K. ANDERSON,

Arbitrator."

The defendants in these contempt proceedings

being dissatisfied with the above award and its supporting certificate, filed
the following objections, to wit : "Thomas Young, Armlahbah

and Mesarmah, Objectors to the Award of the Surveyor and Arbitrator in the
above entitled cause, respectfully pray that the Award

be set aside for the following reasons : "1. Because when on the 27th day of
September A.D., 1934 the said B. J. K. Anderson, Surveyor

and Arbitrator, arrived at New York in company with Revington L. Embree, the
plaintiff in the above entitled action of injunction, they, Surveyor and
Plaintiff,

without notifying objectors of their arrival and readiness to make the survey
immediately that same afternoon proceeded to survey

the T land ¥ objectors only hearing accidentally of what was going on. This
first act on the part of said Surveyor was not in keeping

with the spirit, meaning and provisions of the stipulations of the parties.
And this the objectors are ready to prove. "2. And also

because on the 9th day of September A.D. 1934 objectors having discovered
that about 25 chains of ®.land ¥ in range one ( 1) had been

surveyed without the knowledge and in the absence of objectors said % land ¥
although a part of 400 acres as contained in the deed of

the said Methodist Mission, being left thereof for the purpose of extending
the boundaries of the said Methodist Mis-
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sion ®land™, objectors having protested, received the reply from the said
Surveyor 'that he knew what he was doing.' And

this the objectors are ready to prove. "3. And also because when during the
survey Objectors requested to see the original deed of

the said Methodist Mission, both plaintiff and Surveyor stoutly objected and
refused to exhibit said deed to them, the said survey

being carried on from a plot which said objectors had never seen and had no
knowledge of as to its genuineness and correctness. This

act on the part of the said Surveyor showed gross partiality and was not in
keeping with the spirit, meaning and provisions of the

stipulations signed by the parties. And this the objectors are ready to
prove. "4. And also because when on the ist day of October

A.D., 1934, the objectors having hurried to the place of the survey and where
the said Surveyor resided, found that the said Surveyor

and plaintiff had already commenced surveying although it was yet early in
the morning without them and without allowing sufficient

time for them to reach the spot knowing full well that objectors resided at
least an hour and some minutes away from the said place.
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The Surveyor's attention having been called thereto and a protest made, he
replied that he did not care; or was not interested in

them, or words of like tenor. This also showed partiality on the part of the
skid surveyor and was contrary to the spirit, meaning

and provisions of the stipulations. And this the objectors are ready to
prove. "5. And also because objectors are dissatisfied with

said survey and verily believe that said Surveyor acted fraudulently and
evinced great partiality in favour of the said Revington

L. Embree, repre-
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sentative of the Methodist Mission, plaintiff, in that before the said
Surveyor left

Monrovia, and after he arrived at the place of dispute demanded and
endeavoured to compel objectors through their counsel and themselves

direct, respectively, to pay to him the sum of Twenty dollars ($20.00) which
he said would be used for his expenses but not to be

considered as a part of his charges, objectors having refused to pay said
sum, and surveyor then evidently became partial and antagonistic

to objectors. And this the objectors are ready to prove. "6. And also because
the Surveyor and arbitrator aforesaid not only went

up the river to New York, the place of the dispute of title, but resided with
the said plaintiff as his guest thereby the said Surveyor

became embarrassed as objectors verily believe and could not, even if he
desired to, act freely and with that degree of impartiality

expected of him as a surveyor and arbitrator in a matter of disputed title to
® land¥. And this the objectors are ready to prove. "7.

And also because it was understood that the survey would be done in
accordance with the boundaries and descriptions as set out in

the original deeds, said Surveyor ,did not do this, paying no attention
whatever to objectors' deed. This was contrary to the spirit,

meaning and provisions of the said stipulations. And this the objectors are
ready to prove. "8. And also because objectors say when there is a disputed
title to

%.land ¥, the only remedy for settlement is ejectment and not injunction, nor
complaints against parties who are never parties to the

suit, for disobeying an injunction. That the whole and sole object of the
complaint against them who are Deys and not Golas is to

deprive
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them of their % land ¥ illegally. Objectors say that only ejectment can
legally oust them and not

injunction, the said Kpingbah town having been owned and occupied by them
undisputedly for a number of years. And this the objectors

are ready to prove. " 9. And also because objectors say that the said
Surveyor and arbitrator acted on the whole partially, unjustly,

arbitrarily and corruptly against their interest and in favour of plaintiff,
contrary to the spirit, meaning and provisions of the

stipulations of parties. The objectors therefore pray that the Award be set
aside and made of nought and a new survey ordered. And
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this objectors are ready to prove. "[Sgd.] THOMAS YOUNG, ARMLABAH & MASARMAH,
Objectors, by their Attorneys.

"[Sgd.] ANTHONY BARCLAY,
Counsellor at Law.

"Affidavit attached." The court after hearing evidence as to the alleged
failure of the surveyor to notify

defendants of his arrival at New York and proceeding at once with the survey,
as well as other evidence as to whether abutting % land ¥

owners were in a position to say that Kpingbah town is on plaintiff's or
defendants' % land ™%, as found by the award, overruled the objections

and rendered a final decree, based on Award of surveyor Anderson. To this
decree of the trial court, respondents excepted and prayed

for an appeal to this Court and filed a bill of exceptions containing four
counts which are as follows, to wit: "i. Because when

on the 22nd day of August A.D. 1934, a complaint having been made by
Revington L. Embree, representative of the Methodist Episcopal

Church, plaintiff against Thomas Young, Armlahbah and Mesarmah, respondents
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for disobeying injunction

decree of His Honour M. Nemle Russell, dated 16th day of May A.D. 1933
respondents having shown to Your Honour by verified answer

that they were not parties to said injunction directly or indirectly and
consequently should not be held in contempt for disobeying

said injunction, Your Honour overruled said plea and held them to answer for
disobedience to which respondents except. And also because

Your Honour further overruled count five of the Answer of respondents in
contempt proceedings which raised the question of title

and which set out that where title is in dispute ejectment is the proper
remedy and not injunction, to which respondents except.

"3. And also because when on the 2 I s t day of September A.D. 1934 it became
apparent during the hearing of the contempt proceedings

that the bone of contention was over the ownership or title to % land ™% upon
which is situated Kpingbah town, and stipulation were filed

by both parties for an impartial surveyor and arbitrator to go up and
ascertain said fact, upon the report of the arbitrator and

surveyor, respondents having on the 4th day of October A.D. 1934, filed
objections of law and fact, without calling on said objectors

to prove by evidence the allegations of fact stated in said objections to
which respondents except. "4. And also because on the 8th

day of October A.D. 1934, Your Honour handed down your final decree to which
respondents except. "THOMAS YOUNG, ARMALAHBAH & MESARMAH,

Objectors and Respondents, by and through their Attorney. "[Sgd.] ANTHONY
BARCLA.Y, "Counsellor-at-Law.
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"Approved subject to . record : "[Sgd.] NETE SIE BROWNELL,

Resident Judge, First Judicial Circuit, Mo., Co."

At the April, 1935

term of the Honorable Supreme Court, when this case was called for hearing
the contending parties filed another stipulation which

is as follows, to wit: "STIPULATIONS "It having been apparent that there are
irregularities committed on both sides in the progress of this cause, as for
example neither

side joined issue before the cause was heard in. the Circuit Court of the
first judicial circuit in the above contempt proceedings;

and in order to prevent multiplicity of suits and effect a final settlement
of the dispute, it is considered advisable to go beyond

the contempt proceedings and ascertain on whose % land % is situated Kpingbah
town and Golahvah, the subject of these proceedings, in

order that the parties concerned may have once and for all time their
boundaries defined, it is hereby agreed to by and between the

parties thereto : "1. That the services of the disinterested Surveyor H. B.
Duncan, or any other Surveyor, who has never been employed

by either side for the survey of the said tract or tracts of % land™%, be
secured to go up to the spot and make an impartial survey.

"2. That for the purpose of the survey both parties will surrender their
title deeds to the Court which will supply authenticated

copiles thereof to the Surveyor chosen, to be returned by said Surveyor after
the survey. "3. That the survey is to be done from start

to finish in the presence of the contending parties, or their
representatives, and shall take place as early in May as possible,

provided, however, that notice
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of at least four (4.) days shall first have been given to all parties
concerned, before the date for the commencement of the survey. The Surveyor
shall immediately thereafter file his report in the Court.

"4 .. The Surveyor chosen shall be sworn in open Court and in the presence of
the parties, to act justly and impartially; and during

the period he is employed in carrying out the survey he shall not reside with
either of the parties interested, but preferably on

the other side of the river. "5. That the costs of said survey shall be borne
by both parties equally and shall be collected by the
Court. "[Sgd.] ANTHONY BARCLAY,

Attorney for Thomas Young, Armabalahbah and Mesarmah,

Appellants. "[Sgd.] R. L. EMBREE, Appellee."

The Supreme Court, accepting the stipulations, ordered an interlocutory order
issued by the Clerk of this Court to the court below,

commanding the judge thereof to resume jurisdiction and carry out the order
of this Court, which interlocutory order reads as follows,

to wit: "Pending the hearing and as a result of questions propounded to the
parties from the Bench, it was made clear that the real
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kernel of the dispute was being lost sight of in the injunction proceedings
and the contempt proceedings which grew thereout and
were the special subject of this appeal. The parties at that stage applied
for a suspension of further proceedings here so as to
enable them to prepare and file stipulations that might put a final end to

the dispute. "Said stipulations were duly filed in Court

on the 26th day of April, 1935, and are as follow: . . . [See supral[l935]
LRSC 25; , 4 L.L.R. 393.] "The Court permits the said stipulations to be
filed,
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and decides to suspend further proceedings in

said cause pending the execution by the court below of the following order.
"i. The Circuit Court of the First Judicial Circuit shall

resume Jjurisdiction of this cause for the purpose of carrying out the
intention of the parties as expressed in said stipulations.

That the said court shall consult the surveyor chosen and parties hereto,
before fixing the date of the survey. "3. That the . parties

who have signed these stipulations will themselves be present on the scene at
the time of the survey in order to personally participate

therein. ".1.. That the said court will make a report to this Court of all
that shall have been done in the premises during our resumed

sittings to commence May loth proximo. "5. That the Clerk of this Court shall
send a mandate to the court below with a copy of this

interlocutory order for its information, guidance and direction. "Given under
our hands and the Seal of Court this 26th day of April,

A.D. 1935. "[Sgd.] L. A. GRIMES, Chief Justice, Supreme Court of Liberia.
L.S. "[Sgd.] SAMUEL J. GRIGSBY,

Associate Justice, Supreme
Court of Liberia.

"[Sgd.] R. EMMONS DIXON,
Associate Justice, Supreme Court of Liberia."

The interlocutory order of this Court,

in my opinion, sets aside the appeal prayed for and granted to appellants,
because the points set out in the objections to the award

were sustained to the effect that fraud was committed by Mr. Anderson in the
survey of the tracts of % land™® in dispute. Upon stipulations

of both parties a new survey was ordered by this Honorable Court at its April
term,
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19 35. The trial
judge thereupon resumed jurisdiction

and upon the recommendation of the contending parties, appointed Surveyor J.
F. Dunbar, who
surveyed the said tracts of * land ¥ and made the following as his reports:
"CROZIERVILLE,
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May 30, 1935.

"THE CIRCUIT COURT, FIRST JUDICIAL
CIRCUIT,

REPUBLIC OF LIBERIA. "HONOURABLE SIR,

"My having been chosen the Surveyor by both parties who signed in the
presence of

the Honourable Supreme Court stipulation prescribing that a final settlement
of their disputes be effected by an impartial survey

of the tract or tracts of % land which occasioned said dispute, to survey
said tract or tracts of land % in order to have once and for

all time the boundaries of those tracts defined, beg to submit the following
report: "The survey was started on the 23rd instead

of the 21st instant for reasons already submitted to the Honourable Court.
"On the day of starting Prof. Embree was present, representing

himself ; Thomas Young represented himself, Counsellor Anthony Barclay not
being present. There were present, also as witnesses for

Thomas Young: Messrs. Henry Snetter, Charles White of Millsburg and Henry
Harris. The survey took up four days and each of the parties

named was present on the line. Many other persons from the nearby towns, some
as workmen, and others as lookerson, followed the survey.

"In keeping with the fourth stipulation signed by the parties, I suffered
great inconvenience of walking to my home on my plantation

every evening, a distance of about six miles, and of walking back to the spot
every morning.
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"I enclose

diagram showing as near as possible the areas the deeds forwarded me by the
court call for. The heavy lines in the diagram show the

sides surveyed by me. "Every consideration was given the views and wishes of
both parties which did not affect the actual survey

in order to bring about a final settlement of the dispute. The side surveyed
(the eastern) was chosen to satisfy Thomas Young although

Prof. Embree, Mr. Snetter and I felt that the western side should have been
taken because the area (25 acres) bordering on the river

starts from the south-east angle of lot No. 41. "As is observed on the
diagram, the point of departure--the corner or angle taken

as starting point-- was the south-east angle of lot No. 41. To get this
starting point the distance between the south-east angle of lot No. 39--an
0ld plum tree--and the southwest corner of lot No. 41 was tested. After
measuring the distance between the south-east angle of half

of the width of lot No. 77--the whole frontings of the Mission's river block-
-I started inland. "The course of bearings of each block

and of the whole area of the lands in dispute as is found in the deeds is 3o
(thirty) degrees by 60 (sixty) degrees. The blocks owned

by the Mission forming one united area of 525 (Five hundred and twenty-five)
acres, and this whole block having been surveyed and

boundaries fixed by soap trees on some of its sides since over forty years
ago, according to the rule of resurveying such in area,

as is given by recognized authorities on surveying, a magnetic variation of
at least two minutes for each and every year is to be

made or allowed. I therefore adopted 3I 1,4 degrees and 53% degrees as the
course for the re-survey made by me. The survey made according
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to these compass bearings harmonized to a very great extent with the old %
land ¥ marks on the side line of lot No. 4.7 and on the front
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base line of the 400 acres and made a very slight difference of the eastern
side where there are no
old L land ¥ marks and where surveyors A. D. Simpson made a survey not many
years ago, taking undoubtedly 30 degrees by 60 degrees as
his course. The course adopted by me was agreed upon and accepted by both
parties before the survey was made. "The eastern side line
was completed on the afternoon of Tuesday, the 28th instant, in the presence
of the parties named above and about 32 others representing
both interests. The length of this line from the river is chains. "The
running of this line threw the Golavah town in the Mission
area, the distance inward or from the river not being tested, but I judge it
to be about 87 chains from the river and about 1 2 to
15 chains from the side line. "Kpingbah town consists of 4 houses situated in
a somewhat rectangular form. The line by me threw three
of the houses, which constitutes the body of the town, in the Mission area,
leaving one situated in the eastern angle, outside,

chains from the river. "When the end' of this 157 1/ chain line was
reached, I asked the two parties whether I should proceed
further by turning westward to run 40 chains, the length of the inland base
line of the 525 acres. This 40 chain line had been run
by the last surveyors appointed by the Honourable Court, Mr. Joseph Anderson
being one of them, and the end of the side line fell
only eleven feet from the iron pegs placed on this cross line by Surveyor
Anderson and his colleague. Prof. Embree contended that
I should survey (rerun) this cross line because Thomas Young refused to
accept or be governed by the marks placed on this line by
the last Surveyors, which was one of the causes of the Injunction and
Contempt proceedings filed in the court by him. I readily agreed
to run this line provided both parties agree to pay me my price of one
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shilling an acre for the 528

acres. I turned to Thomas Young for his final word. He said in the presence
of all the parties present that he was satisfied with

the survey made by me up to that point, and if all the marks placed on the
cross line in question by the former surveyors were brought

in eleven feet from where they are now resting, he was prepared to accept
that line as northern boundary between the Mission % land ¥

and his % land ¥ and regard the matter as settled and closed ; that if Prof.
Embree wanted the line run he was satisfied; only have the

stakes or pegs on that line brought in eleven feet. I then appealed to Prof.
Embree for his final word. He said he too was satisfied

with the survey made by me and that if bringing in the boundary marks on the
northern line eleven feet would satisfy Thomas Young

and close the question, he was willing and prepared to have it done. I tried
to make it clear to all who were present what both parties had said and gave
notice that I was reporting
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this to the Honourable Court. The survey was thereupon brought to a close. "I
was agreeably surprised to find the boundary marks

on this northern line, placed there by the last surveyors, so near the end of
my side line. Undoubtedly the course taken by these

surveyors must have been North 59 degrees East, coming across from the
western line. Their work appears to be commendable and might

have been accepted by the Honourable Court. "I also enclose my bill for the
work done and hope the Honourable Court will see to it

that it be settled without delay. "I am herewith returning the copies of the
deeds sent me for survey. "I have the honour to be,

Your obedient servant, [Sgd.] J. F. DUNBAR."
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There is nothing in the record to show that after the

s ubmission of Surveyor Dunbar's report the trial judge made any decree on
said report and that exceptions thereto were thereafter

taken by any of the parties in the case, which act alone would have been the
authority for this Court to take appellate jurisdiction

over this case and render a legal decree. For this Honorable Supreme Court to
take the report of Surveyor Dunbar and pass upon it

without any decree of the trial court thereon, would in my opinion be
tantamount to taking original jurisdiction in the case; which,

according to the Constitution of this Republic this Court is strictly
forbidden to do so. Lib. Const., Art. IV, sec. 2. The records

of the court below after the interlocutory order were transmitted to it,
showed that both parties, to wit: Revington L. Embree (on

the 18th January) and Thomas Young for the respondents (on the 13th January,
1936) appeared in the court below and expressed perfect

satisfaction at the survey of Surveyor Dunbar. Dr. Dunbar's report; Minutes
of the Circuit Court, First Judicial Circuit, January

8, 13, 1936. For the foregoing reasons assigned and the law supporting same,
I have thought it my duty to file this dissenting opinion,

whereby I refrain from joining my colleagues of the Bench in taking original
jurisdiction over Surveyor Dunbar's report and in reviewing

a case in which no exceptions are taken to Surveyor Dunbar's report. In
conclusion, the petitioners and respondents have expressed

their satisfaction with Surveyor Dunbar's survey, which says that the
respondents who have placed themselves under the jurisdiction

of the trial court by pleading or joining issue with petitioners and
accepting a resurvey of the tracts of %land ¥ in question are guilty

of contempt, because according to the said survey they are on the Mission
land ¥. In re Ricks et al.[1934] LRSC 7; , 4 L.L.R. 58, (1934) -

Tubman v RL [1974] LRSC 56; 23 LLR 301 (1974) (13
December 1974)
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ROBERT C. TUBMAN, Appellant, v. REPUBLIC OF LIBERIA, Appellee.
APPEAL FROM THE CIRCUIT COURT, SECOND JUDICIAL CIRCUIT, GRAND BASSA
COUNTY.

Argued November 21, 25, 26, 1974. Decided December 13, 1974. 1. The
qualification of an expert witness should be established

by the side offering his testimony prior to the giving of such testimony by
him. 2. In all trials, but especially criminal trials,

the trial judge should so conduct the trial in the presence of the jury that
no bias or prejudice can be imputed to him. 3. For a

person to be found guilty of uttering a forged instrument, he must have
offered to pass, or make current, or publish such forged

instrument, knowing it to be forged, declared such instrument was genuine,
intending by so doing to defraud.

Appellant was to acquire

ten acres of % land ¥, after the Superintendent of Grand Bassa County had
agreed to the sale at so cents per acre, the price for farm

%*.land ¥. However, when the deed was presented by appellant for attestation
by the Superintendent, he was informed that the price for

®land™ in cities and townships had been ordered fixed by the President at
$30.00 per lot and, therefore, the receipt from the Bureau

of Internal Revenues for $5.00 was, of course, inadequate. Appellant was also
told that the deed would have to recite as grantee

the name of the company for whom appellant, a lawyer, was apparently acting
as agent. Subsequently a new deed was delivered by appellant's

secretary to the Superintendent for attestation, with a receipt from the
Bureau of Internal Revenues for $1,500.00. It was later

discovered that a receipt from the Bureau for $15.00 had been altered to read
$1,s800.00. The appellant was thereafter indicted for

the crime of uttering a forged instrument. He was tried, convicted as charged
by a jury and appealed from the judgment entered against

him. The Supreme Court thoroughly examined the trial
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toinge- g4sis of such exhaustive study declared

that, ..thgd4tri! of forgery was committed by someone, but that there was not a
scintilla

of evidence to warrant the conviction of appellant. Therefore, the Supreme
Court reversed the judgment and ordered the appellant

discharged without day.

C. Abayomi Cassell, 0. Natty B. Davis for appellant and appellant, pro se.
Solicitor General Roland Barnes

and Assistant Solicitor General Jesse Banks, Jr. for appellee.

MR. JUSTICE Court.
HORACE

delivered the opinion of the
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Sometime

in 1971, Counsellor Robert C. Tubman, the appellant, approached the
Superintendent of Grand Bassa County, Lawrence A. Morgan, requesting

he be allowed to purchase ten acres of % land™¥ in Harlandsville, Lower
Buchanan, Grand Bassa, to be used for the establishment of a

flour mill company known as the National Milling Company of Liberia. The
Superintendent of the County readily agreed to the proposition,

as he felt the establishment of such a company would be beneficial to the
County. Counsellor Tubman, thinking the % land % to be farm

% land, paid into the Revenue Office of Grand Bassa County the amount of
$5.00, the purchase price of ten acres of land ¥ at fifty cents

an acre. When the deed to the property was presented to the Superintendent
for attestation, Counsellor Tubman was told that the President

required all % land™¥ in the Cities and townships to be sold at $30.00 per
lot and since one acre in Grand Bassa County contained five

lots, the amount to be paid was $1;500.00. Appellant, through his secretary,
Charles Borley, supposedly paid the amount. It came

out later that the revenue receipt which was presented to appellant by his
secretary was forged.
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When the forgery was discovered, appellant was indicted for uttering a forged
instrument, on August 29, 1972. The case came up for

trial on November 20, 1972, at the November 1972 Term of the Circuit Court
for the Second Judicial Circuit, Grand Bassa County. A

verdict of guilty was returned against appellant on November 25, 1972, by the
trial jury. A motion for a new trial was made and denied and the trial court
rendered final

judgment against appellant on December 8, 1972, affirming the verdict of the
jury and sentencing him to imprisonment for three months

in the common jail. It is from this final judgment of the court below that
this case is before us for review on a twenty-count bill

of exceptions. Because we consider the evidence adduced at the trial of great
importance, we have decided to summarize the testimony

of the witnesses during the trial before dealing with the bill of exceptions.
The first witness for the prosecution was Lawrence

A. Morgan, Superintendent of Grand Bassa County. He testified that sometime
in 1971 he was approached by appellant who wished to

purchase ten acres of L land ¥ in Harlandsville, Lower Buchanan, Grand Bassa
County, for the purpose of establishing a flour mill. Mr.

Morgan welcomed the idea but when the deed with a revenue receipt for $5.00
was presented to him, he informed appellant that, for

one thing, he felt that for so much ®land ¥ in the heart of Buchanan, the
deed should be prepared in the name of the company and not

in appellant's name; and, secondly, be would have to pay for the Lland¥ at
$30.00 per lot and that there were five lots to the acre.

The transaction was regularized by communications between the newly appointed
acting L Land % Commissioner and Superintendent Morgan.

The new deed for the % land ¥ was later presented to Mr. Morgan with a
receipt for $z,500.00. He noted that the receipt was mutilated,
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that is, there had been an addition of the word "hundred" and some of the
figures had been altered. He
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became concerned about the apparent irregularity but because appellant Robert
C. Tubman was involved and because of the confidence

he reposed in his integrity, knowing him as a colleague at the bar, he
informed his agent, a clerk from appellant's office, who had

been sent to collect the deed that he should tell his employer he would
appreciate a certificate from the Bureau of Revenues in Monrovia

to the effect that its office had made the alterations. He said further, and
I quote him because of the importance of that part of

his testimony, which we shall deal with later : "Anyone looking at the face
of this receipt, will observe for himself the discrepancy

to which I have referred. Again, Mr. Robert C. Tubman presented me the deed
with the same receipt and other documents and asked me

if I would have the President sign the deed since I had an appointment and I
was going to see him. Again acting in good faith and

reposing confidence in Mr. Tubman, I took the deed to the President and asked
him to sign it." He further testified that the President

ordered publication of notice of the deed because of the acreage and locality
involved, and that later he learned that appellant

presented the deed to the President for his signature. He also identified the
revenue receipts for $5.00 and $1,500.00, respectively,

as well as copies of correspondence exchanged between him and the L lLand»
Commissioner for Grand Bassa County. The second witness for

the prosecution was Martha Dillon, who was employed as a filing cler,k in the
Bureau of Revenues at Buchanan. She testified to having

issued the revenue receipt for $5.00 which had been paid by appellant in the
first instance for ten acres of farm %land % and identified

her signature on said receipt. The third witness for the prosecution was
Grace Harris, who was employed as Assistant Collector of

Internal Revenues, Grand Bassa County, for whom the second
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witness, Martha Dillon, was deputizing at

the time the $s.00 revenue receipt was issued. She identified the signature
of Martha Dillon on said receipt. The fourth prosecution

witness was Isaac Mason, % Land % Commissioner of Grand Bassa County, who
testified to having received a letter from the Superintendent

of Grand Bassa County concerning the % land which appellant was in the
process of purchasing and that after conferring with the surveyor who
surveyed the land ¥, he wrote appellant

to pay $1,s00.00 for the said ® land . He identified the correspondence
between him and Superintendent Morgan touching this matter.

Prosecution's fifth witness was J. Rudolph Johnson, at the time Commissioner
of Internal Revenues. His testimony revealed that the

Finance Ministry had received a letter from the President of Liberia to the
effect that appellant had overpaid the Government $305.00

for % land ¥ purchased for his clients. When the President's letter was
received, a check was made and it was discovered that instead
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of appellant having paid $1,500.00, the files of the Bureau of Internal
Revenues showed that only $15.00 had been paid. A report

of this fact was made to the President as a result of which, apparently, this
case was commenced against appellant by the Ministry

of Justice. This witness also testified that later on appellant was permitted
to purchase the % land™¥ for his clients and after deducting

the amount of $1 s.00 already paid, the difference was paid and a revenue
receipt for $1,447.50 was issued to appellant. This was

after he had been indicted for uttering a forged instrument. One interesting
point brought out in this witness's testimony was that

the receipt for $1,500.00 that had been presented with the deed for the
President's signature and a copy of the $15.00 receipt in

the files of the Bureau of Internal Revenues bore the same number, which
indicated that the $1s.00 receipt had been altered to show

on its face $1,500.00. He identified copies of correspondence be-
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tween the President and the Finance

Ministry and between him and appellant. The sixth prosecution witness was
Edwin Williams, Deputy Minister of Finance, who testified

to having received a directive from the President to refund to appellant an
apparent overpayment for some % land % purchased, but that

when a check was made it was discovered that no refund was due appellant, and
the President was duly informed of the circumstances.

He identified copies of correspondence between the President and the Finance
Ministry. Prosecution's seventh witness was Malissa

Goll, a cashier at the Bureau of Internal Revenues at Monrovia, who
identified the revenue receipt for $15.00 as the amount actually

paid instead of $1,500.00 shown on the face of a receipt be-aring the same
number. The eighth witness for the prosecution was Samuel

Berry, who was called as an expert witness over the strong protest of the
defense, to testify to the fact that the $1,500.00 receipt

had actually been altered. He claimed to be a document analyst and testified
to the obvious fact that the figure "is" on the receipt

had been changed to $r,500.00. He spoke of having made a careful analysis
even though the document had only been handed him that

morning just before he testified. Prosecution's ninth witness was H. Boima
Fahnbulleh, Assistant Minister of State for Presidential

Affairs at the Executive Mansion. He testified to being responsible for
processing deeds for the President's signature and that appellant

had taken the deed for the %™ land ¥ being purchased in Harlandsville for the
President's signature with only a $5.00 receipt. He testified

that he told appellant of the President's decision that all public lands in
municipalities and townships should be purchased at $30.00

per lot and appellant promised to abide by the decision and would pay an
additional amount of $1,170.00 for the 9.75 acres of % land %

shown on the face of the deed,
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and later appellant brought to him two receipts, one for $5.00 and the

other for $1,500.00, with the deed. He had the necessary publication made. He
also testified to having been called by the President

on a day when appellant was with the President, and was told to bring the
deed in question, which he did. He further testified that

the President upon examining the deed discovered an overpayment for the %
land ¥ and instructed him to prepare a letter to the Ministry of Finance for
the President's signature,

directing a refund to appellant for the overpayment made by him, which he
also did. There is a variance between this last witness's

testimony and that of Superintendent Morgan. The latter testified to the fact
that appellant presented him the deed with the $1,500.00

mutilated receipt and other related documents which he gave to the President
in person, and in his presence the President instructed

his Executive Secretary, Mrs. Isabel Karnga, to have the necessary
publication made before he signed it, which meant that she should

channel the matter to Assistant Minister Fahnbulleh who handled such things.
Yet, Fahnbulleh says when the deed was presented to

him by appellant it had only a $5.00 receipt attached and that the $z,500.00
receipt was not brought in by appellant until he had

informed him about the President's decision on the purchase price of

Aidoo v Jackson [1975] LRSC 25; 24 LLR 306 (1975) (26
June 1975)

A. K. AIDOO, Appellant, v. CHARLIE D. JACKSON, Appellee.
APPEAL FROM THE CIRCUIT COURT, SIXTH JUDICIAL CIRCUIT, MONTSERRADO COUNTY.

Argued May 19, 1975. Decided June 26, 1975. I. Where evidence of title in an
ejectment action is insufficient to support a finding,

the Court will order the case remanded for an accurate survey by a board of
arbitrators.

Appellant instituted an action in ejectment

against appellee. At the trial the plaintiff was able to show a chain of
title going back 40 years, but no further. The defendant

produced a public %.land % sale deed from the Republic, acquired after the
start of the action. A jury trial was held and a verdict returned

for the defendant. The plaintiff appealed from the judgment. The Supreme
Court closely examined the evidence and found such grave

inconsistencies that it declared itself unable to determine the issue of
title. Therefore, the Court remanded the case and ordered

the appointment of a board of arbitrators to conduct a survey of the Lland»
at issue. The judgment was vacated and the case remanded.

J. Dossen Richards for appellant. Samuel Pelham
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for appellee. MR. JUSTICE HENRIES delivered the opinion of the Court. The
appellant

brought an action of ejectment against the appellee in the Civil Law Court
for the Sixth Judicial Circuit, Montserrado County, alleging

that the appellee had unlawfully entered upon and commenced operations
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on a parcel of % land™, No.

19-B, located on Clay Street in the city of Monrovia, which appellant had
acquired in 1953. After calling appellee's attention to

this encroachment, and upon his refusal to vacate, appellant instituted
ejectment proceedings against the appellee who allegedly

was successful in evading the service of process. Later, this action at bar
was brought, and appellee appeared and answered by simply

denying the facts. He subsequently withdrew his answer and filed an amended
answer together with a public % land ¥ sale deed from the

Republic of Liberia. A trial was held which resulted in a verdict and
judgment for the defendant, now the appellee. It is from this

judgment that appellant has appealed to this Court. The appellant filed a
bill of exceptions containing four counts, but only one

issue was argued before us. That issue was whether a plaintiff in ejectment
who possesses a forty - year - old title to the property

in dispute, but who is unable to trace his title to the sovereign, can
recover against a defendant who obtained title from the Republic

after the inception of the action. In order to resolve this question, it was
necessary that we delve into the record certified to

us, and cull therefrom the relevant evidence which would put the issue in its
proper perspective. We found that the appellant acgquired

a half-lot, No. 19-B, situated on Clay Street, Monrovia, from A. N. Pearson
on November 26, 1953, and his deed was probated on December

8, 1953. The description of the deed follows : "Commencing at concrete
monument 66 feet South 38 degrees West from the North West

corner of the adjoining lot No. 19 "b" owned by Lewis Benson and running
South 38 degrees West 66 feet thence running South 52 degrees

East 82 - 1/2 feet to the place of beginning and contains the Southern half
of said lot and no more, and containing one-eighth (1/8)

acre of ¥ land™» and no more."
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Appellant's grantor, A. N. Pearson, purchased this property from J. N. Roland
and Anna Roland on August 22, 1945, and probated the deed containing the same
description on August 27, 1945. Six years earlier,

in 1939, Anna Roland had bought this property from M. Nemle Russell and
Williette V. Russell. This deed containing the above description

was probated on August 22, 1945. It, too, contained the above quoted
description. The Russells acquired the same property from F.

G. Sirleaf and Caroline L. Sirleaf on December 12, 1933 ; and their deed was
probated on December 13, 1933. Thus far the appellant's
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title can be traced back to 1933, almost forty years prior to the filing of
this action. In the lower court, the appellant testified, both in his
statement-in-chief

and while under cross-examination, that the appellee had approached him
several times to leave the property, but he had refused.

The last approach was six months before appellant was served with a notice of
survey. Also, on cross-examination appellant testified

that he had earlier filed an action of ejectment against appellee, but the
writ was never served on him. However, after the second

suit was filed, the appellee filed with his amended answer a public % land ¥
sale deed signed by President W. R. Tolbert, Jr., dated

March 12, 1973. The deed, which was probated on March 13, 1973, calls for a
parcel of L land ™ situated in the City of Monrovia, Montserrado

County, bearing the number N/N, and describes as follows : "At a point marked
'A' and running thence on Magnetic bearing South 38

degrees 32 feet West 133.5 feet to a point, thence running North 53 degrees
West 66.5 feet to a point, thence running North 43 degrees

32 feet East 56 feet to a point, thence running North 43 degrees East 93 feet
to a point, thence running South

44 degrees 37 minutes

East 111.5 feet to the place of
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commencement and containing 17565.5 sq. feet or 1-1/a lots of % land ¥ and
no more." It appeared to us that the description in the appellee's deed
differs considerably from that contained in the several deeds

prof erted by the appellant. We also observed that the appellee's deed calls
for 1-1/2 lots, while appellant's deeds provide for

a half-lot. Moreover, the L Land ™% Commissioner's certificate, which was
filed with appellee's amended answer, refers to a half-lot.

It is difficult to understand why the parties never detected these
inconsistencies in the lower court or on appeal. Going still further

in the record we found the following significant cross-examination of the %
Land ¥ Commissioner of Montserrado County by appellant's

counsel : "Q. Mr. Witness, please tell the court and Jjury how or by what
means you determined the piece of property as being public

® land ¥? "A. I know this because it was determined by the Surveyor of the
Ministry of Public Works and Utilities that the lot in question

was part of the public domain. "Q. What official of the Department of Public
Utilities determined that this particular % land % was public

% land ¥ and did he give you that in writing? "A. Not being an encyclopedia I
cannot remember everything done in my office during my

incumbency as * Land ¥ Commissioner for Montserrado County. "Q. That may be
quite true Mr. Witness, but do not forget that you are a

witness for the defendant and as such are subject to cross-examination. To
test the veracity of your testimony. Now do you mind giving

a better answer? "A. I am indeed sorry that my answer being otherwise that I
have to go and search my records. "Q. You have certified

to the President as % Land ¥
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Commissioner that the % land % in question forms no part of any reserve or
private

property. The statute controlling your office provides that you as % Land
Commissioner must satisfy yourself that the land % is unencumbered

and not privately owned before you certify to the President. Did you as
Commissioner satisfy yourself that the % land % in question was

unencumbered and not privately owned before you certified that fact to the
President and if so, by what means did you satisfy yourself?

"A. I am not a grammarian, m satisfaction comes from a certified survey by
the President. "Q. What commissioned survey by the President

satisfied you that this % land is public land %2 "A. I cannot say off-
handedly except I search the whole records. "Q. Mr. Witness, have

you ever been in the area where the % land is located? "A. No. "Q. All you
know about the land being public land % is what TomTom told

you? "A. One writer says have the courage, acknowledge your ignorance than to
seek for credit under false pretense. I do not know

the meaning of TomTom. "Q. I simply mean, Mr. Witness, that no surveyor gave
you any certificate that the % land is public land ¥? "A. Yes, the man

who surveyed the %land gave me the certificate. "Q. Did I understand you to
say that you honorably retired in 1971, as Land % Commissioner?

"A. I have the letter in my file but I cannot remember now whether it was
1971 or 1972. "Q. But can you remember whether you were

% Land ¥ Commissioner in 19737
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"A. I cannot remember that except the letter that the President wrote me.
"Q. I assume that you were not a ®Land % Commissioner in Montserrado
County,in March, 1973, and if my assumption is correct, say by

what authority you signed the deed as % Land % Commissioner issued by
President Tolbert on the 3rd day of March, 1 973? "A. I cannot

remember unless I got my records. "Q. Since you are conveniently forgetful
this morning, tell the court and Jjury what you meant when

you said 'I was employed by President and the Government of Liberia from 1955
to 1971 ?' "A. In my school days, my professor used

to tell me the very best professor makes mistakes. So I made mistake in the
day. "Q. And you could have also made a mistake in other

parts of your testimony, not so? "A. No I No I No I" We quoted this excerpt
from the record of the trial because it brings into issue

whether or not the parcel of % land the appellee is claiming is in fact
public land ¥%. The Public Lands Law, 1956 Code 32 :3, provides

as follows. "Sec. 2. Duties of % Land Commissioners. Each Land Commissioner
if satisfied that public land % about to be sold is not privately

owned and is unencumbered shall issue a certificate to a prospective
purchaser to that effect." See also Section 30 of the same title.

This section has been interpreted by this Court in Harmon v. Republic,
decided May 6, 1975, as requiring that "before any public

% land can be sold or before anyone claiming a certain parcel of land to be
public land can buy same, the Land ¥ Commissioner must have

conducted some investigation to ascertain the exact status of same and to
determine whether the % land % involved is encum-
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bered or not." It is obvious from the testimony of the % Land % Commissioner
that he did not conduct such an investigation

before issuing the certificate for the survey or the execution of the deed by
the President. Such neglect to carry out his duties

by the ®Land™¥ Commissioner does tend to cast doubt on the declaration
contained in his certificate for the survey, and does appear

to lend support to the appellant's contention that the parcel of Lland™» in
dispute, located in the metropolitan area of Monrovia, could

not have been public ®land™ in 1973, not only because the appellant had
title to it, but because of the apparent difficulty in finding

unencumbered % land in the city. As a result of the disharmony between the
Land ¥ Commissioner's certificate and the deed, there is an

uncertainty as to whether only a half-lot or one-and-a-half lots were public
* land. If we follow the Land ¥ Commissioner's certificate,

then only a half-lot was public % land™ and, therefore, the President
inadvertently issued a deed for more than a half-lot in favor

of the appellee, because the execution of the deed must be based on the
finding of the % Land % Commissioner. Since appellee's public

® land ¥ sale deed calls for 1-1/z lots, it is possible, indeed probable,
that either appellant's half lot is within, or is adjoining,

the appellee's 1-1/2 lots. If the former is true, then the question arises as
to which of the three half-lots is public * land™», and

if the latter is the case, then the appellant's title still stands. Because
of the grave inconsistencies that we have discovered

from the evidence contained in the certified record of the trial court, we
find it unpropitious to determine at this moment the main

issue argued before us with respect to which of the parties has a better
title. Instead, in keeping with Freeman v. Webster, [1961] LRSC 29; 14 LLR
493 (1961), we deem it to be fair and proper that the case be remanded to the
lower court with instructions that an impartial survey

be made of the lands described in both
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deeds, starting first at the same point and following the same

course as the original survey in appellant's deed, which is older ; and
afterwards following the same procedure with respect to the

description in appellee's deed, assuming that there is no difficulty in
following the original lines of the previous surveys. See

also Salami v. Wahaab, Is LLR 32 (1962) ; Karpeh Wreh v. Bakerflzango, [1968]
LRSC 16; 18 LLR 293 (1968). This survey must be conducted by a board of
arbitrators composed of a chairman and two additional surveyors to be
appointed

and sworn to determine the metes and bounds of the % land % in dispute and
tender its report to the court for further action. Each party

must be given the right to nominate one arbitrator and the court must appoint
the third. The resurvey must be done in the presence

of the interested parties, on whom notice must be served. Costs to abide
final determination of this matter. And it is hereby so
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ordered.

Judgment vacated, case remanded.

Nyumah v Kemokai [1986] LRSC 28; 34 LLR 226 (1986) (1
August 1986)

BORBOR NYUMAH, Appellant, v. JAMES KEMOKAI, Appellee.

APPEAL FROM THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT,
MONTSERRADO COUNTY.

Heard: July 8, 1986. Decided: August 1, 1986.

1. At the time of service of his responsive pleading, a party may move for judgment dismissing
one or more claims for relief asserted against him in a complaint or counterclaim on the ground
that there is another action pending between the same parties for the same cause in a court in the
Republic of Liberia

2. In this jurisdiction, a party is required to give notice of facts which he intends to prove.

3. Every action of ejectment imports the principle of adverse possession, an issue of mixed law
and fact, irrespective of whether or not an answer has been filed.

4. A suit in ejectment involves both mixed issues of law and facts which must be tried by a jury
under the direction of the judge, unless a party thereto expressly waives jury trial.



5. It is not within the power of the court to determine whether the factual issues raised in an
ejectment suit are sufficient or not, for to do so would be usurping the function of the jury.

6. In an action of ejectment, the plaintiff must recover on the strength of his title and not on the
weakness of his adversary, as the weakness of the defendant's title will not of itself enable
plaintiff to recover.

7. Any matter not laid in the written pleadings of a case cannot be expected to receive the legal
consideration of the court, and courts of justice will only decide questions of law when properly
raised in the answer and pleadings.

8. The Supreme Court takes cognizance only of matters of record upon the face of certified
copies of the proceedings in the lower court. Where the bill of exceptions fails to show on its
face that the exceptions taken are supported by the records of the trial, the Supreme Court will
not take cognizance of such exceptions

9. Although the dismissal of a defendant’s pleadings places him on bare denial of the facts
alleged in the complaint, it does not deprive him of the right to cross-examination as to
allegations contained in his adversary's pleadings, or as to documents filed with those pleadings,
nor does it give the plaintiff exemption from proving all the essential allegations set forth in the
complaint. The defendant's restriction to a bare denial does not of itself decide a civil case in
favor of the plaintiff.

10. A court may correct its records or judgments during term time. A court may alter its
judgment at any time before it is entered or, if it is entered, before it is made final. But it should
not be allowed to do so without notice to both parties.

11 . There is no principle of law more firmly established than that the judgment must follow and
conform to the verdict, decision or findings in all substantial particulars. A judgment must be
supported by verdict or it will be considered as irregular and erroneous although not void or
inoperative.



12. The proper remedy in case a judgment does not conform to the verdict is by a motion to
modify the judgment, or by appeal, or writ of error.

13. The practice of amending a verdict in matter of form is one of long standing and is based on
principles of the soundest protective public policy in furtherance of justice, having nothing to do
with the real merits of the case. It is limited, however, strictly to cases where the jury has
expressed their meaning in an informal manner.

14. The court has no power to supply substantial omission, and the amendment in all cases must
be such as to make the verdict conform to the real intent of the jury. The judge cannot, under the
guise of amending the verdict, invade the province of the jury or substitute its verdict for his.

15. Whenever a verdict is sufficiently certain to enable the court to give judgment and the sheriff
to deliver possession, it will be sustained. A verdict must, however, sufficiently show what was
awarded to plaintiff and must not be so uncertain that a writ of possession cannot be issued upon
it, and a verdict which is not in accordance with the contention of either party is erroneous.

Appellee instituted an action of ejectment against the appellant praying that the appellant be
evicted from a certain parcel of ® land . Appellant's answer to the complaint was dismissed by
the trial judge who ruled appellant to bare denial. At the end of the trial, the jury returned a
verdict that made no reference to the % land % in dispute, but instead awarded appellee damages
in the amount of $25,000.00. Except for a prayer for general damages, no damages were alleged
in the complaint. The trial judge, nevertheless, entered judgment in favor of the appellee
awarding him both the amount of the verdict and the parcel of *land .

Upon appeal, the Supreme Court held, inter alia, that the judge's inclusion of the parcel of
land », which was not part of the jury's verdict, in the award is a reversible error that affects the
substantial right of the appellant. The Court thereupon reversed and remanded to case to the trial
court with the instruction that the parties are allowed to re-plead.

J. Emmanuel R. Berry appeared for appellant. Roland Barnes appeared for appellee.
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MR. JUSTICE BIDDLE delivered the opinion of the Court.

This case has come before us on appeal from the Civil Law Court for the Sixth Judicial Circuit,
Montserrado County, on a four-count bill of exceptions. The facts in the case, according to the
certified records sent to this Court, are as follows:

Johnny Barbour, Nellie Barbour-Richardson, Josiah Barbour and the late Augusta Barbour-
Tarpeh sometime ago inherited a parcel of ® land » from their ancestors (not named in the
records) in the settlement of Gardnersville, Montserrado County. Thereafter, Augusta Barbour-
Tarpeh died and her share of the property, or interest therein, descended to her surviving heir,
Leona Lloyd. From all indications, this parcel of % land %, the quantity of which the record
certified is devoid, seems to be held by the Barbour family as tenancy in common. We shall, for
the benefit of this opinion, dwell on the seizin of said parcel of ® land ™ later in this opinion.
There is also no showing as to when the said parcel of * land ¥ was acquired originally by the
ancestors of the present tenants in common. Whether the Barbour family's ancestors acquired the
said parcel of % land by a public land » sale deed from the Republic of Liberia or otherwise is
not clear as the trial records sent to this Court is silent on same. Howbeit, the Barbour family
continued to enjoy the possession thereof in common, in peace and harmony until sometime in
1966 when, on account of some family quarrel, 20 acres of the said family % land » was
surveyed and carved out of the entire family plot and divided equally among the family
members, as follows:

1. Johnny Barbour, head of the family, five acres;

2. Nellie Barbour-Richardson, five acres;

3. Leona Lloyd, daughter of the late Augusta Barbour-Tarpeh, five acres (by inheritance); and
4. Josiah Barbour, five acres.

There remains a portion of the family % land » yet undivided. But again the quantity of the
remaining undivided portion of said parcel of % land ™, still held in common by the family, is
unknown. The records are also dehors the metes and bounds of the family % land ™ in question.

In 1967, appellee, plaintiff below, is said to have purchased one acre of % land % from Josiah
Barbour, for which a warranty deed was issued by Josiah Barbour to appellee. According to the
records, the parcel of *land % sold to plaintiff by Josiah Barbour was part of Josiah Barbour's
five acres of the divided * land .
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In 1983, according to the record in this case, appellant, defendant below, purchased three lots
from the Barbour family and a deed was allegedly issued to appellant, signed by three members
of the Barbour family, namely: Johnny Barbour, Nellie Barbour-Richardson and Leona Lloyd, as
grantors, except Josiah Barbour who, according to the testimonies of Johnny Barbour and Nellie
Barbour-Richardson, was out of town when the said three lots were sold to appellant.
Testimonies in the records also show that Josiah Barbour was later informed of the sale to
appellant. It is likely that the parcel of % land » sold to appellant was taken out of the remaining
undivided % land .

During the September, A. D. 1984 Term of the Civil Law Court for the Sixth Judicial Circuit,
Montserrado County, appellee instituted an action of ejectment against appellant, claiming that
the parcel of * land ™ occupied by appellant was his (appellee's) bona fide property, having
purchased same from one Josiah Barbour. In his two-count complaint, to which a copy of his
warranty deed was annexed as exhibit "A", appellee prayed to be put in possession of said
land » and also prayed to be awarded general damages.

Defendant/appellant filed a two-count answer which, for the benefit of this opinion, we
hereunder quote:

"1. Defendant submits that the action be dismissed for the reason that there is another action
pending in this Honourable Court between the same parties and involving the same subject
matter of which defendant prays this Honourable Court to take judicial notice. Moreover,
defendant further gives notice that at the trial of the issues of law, he will produce copies of the
said pleadings in further substantiation of the above.

"2. That as to count 2 of the complaint, defendant says that the averments contained therein are
false and misleading and he denies that *. . . without any color of right has begun and is still
continuing construction work on the portion of plaintiffs said lawful property . . . " Defendant
submits that the ® land ™ he is occupying is his lawful property and he gives notice that at the
trial, he will produce his title deed covering said property".

The pleadings progressed as far as the reply and rested.
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Even though defendant, in count one of his answer, alleged that the suit could not be maintained
on the ground of pendency of suit between the same parties, involving the same subject matter,
defendant made no effort to annex to his answer proof of said pendency of suit between the same
parties. However, in count 2 of his answer, defendant gave "notice that at the trial he will
produce his title deed covering said property".

On January 17, 1985, the court below, with His Honour Eugene L. Hilton presiding over the
December Term thereof, disposed of the law issues, We would like to mention here in passing
that even though both counsels signed the notice of assignment for the disposition of law issues,
Counsellor J. Emmanuel R. Berry, counsel for defendant below, failed to appear and there is no
record to show the reason for such failure.

In passing on the law issues, Judge Hilton ruled as follows:

(a) That defendant, having alleged or averred in count 1 of his answer that there is another action
pending before the court between the same parties and involving the same subject matter, should
have proferted the necessary exhibits, such as defendant's answer in the pending suit, sheriffs
returns thereof, etc., so as to give the opposite party the required legal notice. And having failed
to do so, count 1 of the reply which attacked count 1 of the answer was sustained and, therefore,
count 1 of the answer was dismissed.

(b) That under the same principle of due notice, count 2 of the answer which merely gave notice
that defendant will produce his deed during trial (such notice)was insufficient, in that, defendant
should have proferted a copy of his deed mentioned in said count 2 of the answer.

The court below went on to say:

"In this jurisdiction a party is required to give notice of facts which he intends to prove.. . .



Defendant having failed to give the plaintiff the required notice by making profert of his deed
upon which he would rely to establish his ownership as against the claim of ownership by the
plaintiff, violates the statute of giving notice to the opposite party . . ."

He thereupon dismissed the answer and placed defendant on "a bare denial of the facts stated in
the complaint™.

With respect to the court's ruling dismissing count 1 of the answer, we hold that the judge did not
err. Such a pleading as contained in count 1 of the said answer is based on a question of law and
is a plea in bar. It therefore was incumbent upon the defendant to have proferted copies of the
pleadings of such a pending suit involving the same parties and same subject matter. This would
have given sufficient notice not only to plaintiff but also to the court to take judicial notice
thereof. Had defendant been sincere that there is pending a suit in the same court between the
same parties involving the same subject matter, he would have also moved the court to dismiss
the complaint on the ground of lis pendens which our statutes have provided for as follows:

"At the time of service of his responsive pleading, a party may move for judgment dismissing
one or more claims for relief asserted against him in a complaint or counterclaim on any of the
following grounds:

(d) That there is another action pending between the same parties for the same cause in a court in
the Republic of Liberia." Rev. Code 1: 11.2(d).

Recourse to the records in the court below certified to us reveals that as a result of the dismissal
of defendant's answer, defendant was barred from introducing affirmative matters. Saleeby Bros.
v. Haikal, [1961] LRSC 35; 14 LLR 537 (1961).

Let us review some of what transpired in the court below:

WITNESS KEMOKAI (PLAINTIFF BELOW) TESTIFIED ON CROSS EXAMINATION
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Q. Isn't it a fact that when you originally laid claim to the parcel of % land », subject of these
proceedings, and on subsequent occasions the defendant, Borbor Nyumabh, informed you that he
is the bona fide owner of said property by virtue of the title deed which was executed to him by
the original legal owner of said property, Mr. Fahnbulleh?

A. The defendant said that someone sold the place to him.

Q. Defendant Borbor Nyumah notified you that he has a title deed covering the said parcel of %
land ¥ and also notified you that he would produce said deed at the trial?

OBJECTION; GROUND: 1) The question is outside the pale of this case. THE COURT: The
objection is sustained. To which Defendant excepts. DEFENDANT NYUMAH TESTIFIED ON
HIS OWN BEHALF:

Q. Are you Borbor Nyumah...defendant in this case?

A. Yessir.

Q. Are you acquainted with James Kemokai, the plaintiff in this case?

A. Yessir.

Q. The same James Kemokai has instituted an action of ejectment against you to have you
evicted from the parcel of % land » which you occupied . . . Please state for the benefit of this
Honourable court and jury all you know about this matter and especially in support of your
answer?
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"OBJECTION: Defendant's answer has dismissed. Raising affirmative matter when defendant
has no answer in court. THE COURT: Defendant has no answer before the court and therefore
he cannot testify in support of his answer as given by counsel. Objection is sustained. Defendant
excepts.

Q. Will you please state for the benefit of this trial all you know about the case at bar?

A. Part of 1983, | went to one Johnny Barbour and | told him that | needed % land *», he told me
to go come after next week, and after one week | went back and he (Johnny Barbour) said ‘we
have one spot to sell to you but he alone cannot do it. He called his family together and we went
to the site. It was three lots. He said 'here is the place we get to sell to you'.. . and | paid the
money. They informed a surveyor to survey the place, the surveyor surveyed the place, the deed
was signed and probated. | went now to develop the place and one day | saw the plaintiff, Mr.
Kemokai,.. who said that the place was for him. . . I told him that | bought this % land, here is
my deed . . . If you know that the land ¥ is for you go to your grantor. . . | then went back to
the family, my grantor, and told them the trouble has now come, one Kemokai said that the place
is for him. The Oldman in the family said. . . 'who sold the % land " to this Kemokai', and | told
the Oldman that Kemokai said that one Josiah Barbour sold the %.land % to him. The Oldman
then said that this ® land is family land » and no individual will sell it. The Oldman went on to
say, ".. . the ®.land » was divided and the portion we sold to you is owned by us but not Josiah
Barbour . . . After that | saw a writ. | rest” (see sheet five. 10th day's jury session, March 29,
1985). This testimony was corroborated by Johnny Barbour and Nellie Barbour-Richardson,
witnesses for appellant, who testified that they sold the three lots to defendant, DIRECT
EXAMINATION OF DEFENDANT/APPELLANT

Q. In your statement in chief you told the court and jury that you purchased the % land » you
are occupying and that you have a deed covering same. Were you to see that deed would you
recognize it?

OBJECTION; GROUNDS: Introducing affirmative matter; there is no answer in court. THE
COURT: As the deed was allegedly pleaded in the answer and referred to it that he will produce
it at the trial, which answer has been dismissed by the court, that answer carries away with it all
that exist. Therefore, the objection is sustained. To which defendant excepts.”
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Although defendant's deed could not be admitted for reason already stated supra, plaintiff, now
appellee, made no effort to produce his grantor, Josiah Barbour, before court to defend his title in
keeping with the warranty clause in plaintiffs deed; nor was there any attempt made by plaintiff
to rebut defendant's testimony in chief, as herein above quoted. Other than his own testimony,
appellee produced only one witness, a Sylvester Massaquoi, who testified solely to identify
Josiah Barbour's signature on plaintiffs deed. Massaquoi is no kin to the Barbours, but a one time
office mate of appellee.

Apparently, appellant must have been in possession of a title deed on which he relied and for
which he gave notice as stated in count 2 of his answer even though there was no reason stated as
to why defendant did not profert copy thereof to his answer to give "sufficient notice" to plaintiff
as contended by the latter in his reply. During argument before this Court, appellee contended
that the mere mention by defendant in his answer that he does posses a title deed to the disputed
* land » and that same would be produced at the trial was not sufficient in law under the
principle of notice. Though plausible this argument may be, we hold a different view.

A suit in ejectment involves both mixed issues of law and facts and as such must be tried by jury
under the direction of the judge unless a party thereto expressly waives a jury trial. In such an
instance, the judge shall then have the right to determine the factual issues therein raised after he
shall have firstly passed on the law issues. It is not within the power of the court to determine
whether the factual issues raised in an ejectment suit are sufficient or not, for to do so would be
usurping the function of the jury. This Court has held that:

"Every action of ejectment imports the principle of adverse possession, an issue of mixed law
and fact, irrespective of whether or not an answer has been filed." Karnga v. Williams et
al.[1948] LRSC 3;, 10 LLR 10 (1948).

This Court has always held and continues to hold that in an action of ejectment, especially where
title is in dispute, the plaintiff must recover on the strength of his title but not on the weakness of
his adversary. Bingham v. Oliver, 1 LLR 47, 49 (1870); Gibson et al., v. Jones[1929] LRSC 3; ,
3LLR 78, 84, (1929).

This Court has also said that "the weakness of the defendant's title will not of itself enable
plaintiff to recover.” Birch v. Quinn, 1 LLR 309 (1897); Horace v. Harris, [1947] LRSC 14; 9
LLR 372, 375 (1947). Count one of the bill of exceptions is therefore sustained.
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Count 2 of the bill of exceptions states:

"And defendant further submits that he excepted to the court's charge wherein the court, among
other things, left it to the jury to determine a salient issue of law as to whether any party or co-
owner of a joint property can convey title without the consent of the other party.

Recourse to the records, we observed the following from the judge's charge to the jury: "That this
case is an interesting one, in that:

1. Two grantors to the parties to this suit belong to the same family.

2. The two deeds, if not for the same tract of % land %, are for two separate areas within
the % land ¥ that the grantors inherited from their ancestors.

3. The grantors of the defendant's deed told you that, because of the trouble plaintiffs

grantor was giving them over the piece of ®.land %, they resorted to partitioning 20 acres of
their joint property, thus leaving each of them five acres.

Inasmuch as defendant's deed was denied identification and admission by the trial judge, it was
improper for said judge in his charge to the jury to have made reference to the defendant's deed
and to refer same to the jury to pass upon its credibility. On the other hand, such an important
issue as to whether or not a coowner of a tenancy in common can properly sell or dispose of
more than his own interest without authorization cannot be legally countenanced by this Court at
this time because the answer of appellant (defendant below), even though dismissed, did not
raise such issue, nor was it raised in plaintiffs (now appellee) pleading. It has been held that:
"any matter not laid in the written pleadings of a case cannot be expected to receive the legal
consideration of the court, and courts of justice will only decide questions of law when properly
raised in the answer and pleadings.” McAuley v. Madison, 1 LLR 287, 288 (1896); Ibid, 259.
Moreover, such defect or omission cannot be cured at the appellate level either. "The Supreme
Court takes cognizance only of matters of record upon the face of certified copies of the
proceedings in the lower court. . ." and "where the bill of exceptions . . . in an appeal fails to
show on its face that the exceptions taken and set up in said bill of exceptions. . . conform to and
are supported by the records at the trial, the appellate court will not take cognizance of such
exception, upon an appeal.” Elliot v. Dent, [1929] LRSC 8; 3 LLR 111, 113 (1929).

The gist of the complaint was that plaintiff/appellee claims lawful title to a parcel of *land
said to have been purchased from one Josiah Barbour by appellee and that defendant/appellant
was allegedly withholding or occupying same without any color of right. It was therefore
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incumbent upon plaintiff (appellee) to prove his title conclusively against any semblance of title,
or lawful possession by defendant (appellant). Hence, in the case Salami Bros v. Wahaab, [1962]
LRSC 6; 15 LLR 32, 38 (1962), action of ejectment, this Court, in reversing the judgment of the
lower court, held:

"We would like to remark that although the dismissal of a defendant's pleadings places him on
bare denial of the facts alleged in the complaint, it does not deprive him of the right to cross-
examination as to allegations contained in his adversary's pleadings, or as to documents filed
with those pleadings; nor does it give the plaintiff exemption from

proving all the essential allegations set forth in the complaint. The defendant's restriction to a
bare denial does not necessarily decide a civil case in favor of the Plaintiff."”

Count two of the bill of exceptions is sustained insofar as it relates to the trial judge's charge to
the jury wherein he injected the issue of seizin or status of the Barbour family's parcel of % land
.

Counts three and four of the bill of exceptions shall be treated together because both counts deal
with the verdict of the empaneled jury and the final judgment thereon rendered by the trial judge.

Count three of the bill of exceptions, stated in brief, avers that the trial jury returned from its
room of deliberation with a verdict awarding plaintiff $25,000.00 damages without stating
whether plaintiff was, or was not, entitled to the parcel of % land » subject of the ejectment
proceedings, to which defendant excepted. Count four of the bill of exceptions also avers that in
spite of the jury's failure to mention in their verdict who is entitled to the % land » in question,
the trial judge, while rendering final judgment on said verdict, awarded plaintiff the disputed
parcel of ® land », thereby altering the verdict, to which defendant excepted. For the benefit of
this opinion, we hereunder quote the jury's

verdict:

"WE THE PETTY JURORS TO WHOM THE CASE: James P. Kemokai of the City of
Monrovia, plaintiff, versus Borbor Nyumah also of the City of Monrovia, defendant, was
submitted, after careful consideration of evidence adduced at the trial of the said case, WE DO
UNANIMOUSLY AGREE that Plaintiff James P. Kemokai be awarded $25,000.00 IN THE
ACTION OF EJECTMENT".
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It is important to note that plaintiff, in count two of his complaint, requested the court "to eject
defendant from his premises. No damages was alleged in the body of the complaint. It was only
in the prayer of the complaint where plaintiff initially prayed to be put in possession of the L
land ¥, as well as be awarded general damages.

Further perusal of the records also reveals the following in the COURT'S FINAL JUDGMENT:

"At the call of the case for trial, a jury was empaneled and plaintiff with his witnesses were
qualified and deposed. Plaintiff had with him a warranty deed and other documents which were
admitted into evidence and he resigned the floor. The defendant and his witnesses testified after
their qualification. He has no documentary evidence admitted into evidence as his answer with
all its exhibits were ruled out. Arguments were entertained and a written charge given the jurors
who returned from their room of deliberation with an award of $25,000.00 as general damages
for plaintiff. The verdict was recorded at the request of counsel for plaintiff, and defendant
registered his exception to it.

"As defendant has made no further move besides his entry of exception to the verdict, we will
now proceed to enter this judgment:

"JUDGMENT: The verdict brought in by the trial jury, being in harmony with the evidence
adduced at the trial, is hereby affirmed and confirmed. It is to be noted that the verdict is silent
on the point that plaintiff is entitled to his premises. Taking the award given the plaintiff by the
jury as the given premises, we deduce by implication and inference that plaintiff is entitled to the
subject . land ¥, for to hold otherwise would stifle the trial and to refuse to enter judgment
solely for this silence would be injudicious. The jury could not have awarded plaintiff damages if
they knew and/or agreed that he was not entitled to his % land ».

This Court hereby adjudges that plaintiff is entitled to his * land % and the $25,000.00 award
given him by the trial jury. The clerk of this court is hereby ordered to issue a writ of possession
to enable the sheriff of this county to put plaintiff in possession of his premises Given from our
hand in open court this 23rd day of April, A. D., 1985 /s/ Frederick K. Tulay

ASSIGNED CIRCUIT JUDGE PRESIDING.
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To which judgment of Your Honour, defendant excepts and prays for an appeal to the
Honourable the Supreme Court, sitting in its October Term, A. D. 1985. And submits. THE
COURT: Appeal noted. MATTER SUSPENDED". From the foregoing, two salient issues are
presented before us:

1. Was the verdict of the jury in harmony with the evidence adduced, or conversely, can
general damages in dollars and cents be a substitute for a parcel of % land % sued for in an
action of ejectment?

2. Was the trial judge legally correct to award the parcel of % land ¥ sued for in said
ejectment case where the written verdict of the jury is silent on same?

We shall traverse these issues in the reverse order.

As stated supra, the verdict of the empaneled jury in this case was silent or did not mention the
* land ¥ in dispute and same was recorded in the minutes of court. Therefore, the awarding of
ownership to said parcel of ® land % to plaintiff was in effect a modification or alteration of said
verdict. "It is a settled law that a court may correct its records or judgments during term time. A
court may alter its judgment at any time before it is entered, or if it is entered, before it is made
final. But it should not be allowed without notice to both parties.” Yangah v, Melton[1954] LRSC
37;,12 LLR 178, 181 (1954), as also cited in Bonah v. Kandakai, [1971] LRSC 86; 20 LLR
677,679 (1971). And in so doing, the Court must take into account at all times that: "There is no
principle of law more firmly established than that the judgment must follow and conform to the
verdict, decision or findings in all substantial particulars. A judgment must be supported by
verdict . . . in the case or it will be irregular and erroneous, although not void or inoperative. . .
The proper remedy in case a judgment does not conform to the verdict is by a motion to modify
the judgment, or by appeal or writ of error” (33 C.J.S. 1169 (1924), as cited in the case Cassell et
al, v. Cummings[1951] LRSC 4; , 10 LLR 409, 414 (1951). In the latter case cited and the case at
bar, there are certain similarities insofar as it relates to the manner in which the trial judge
rendered final judgment. Both suits are in ejectment. In the Cassell case, the empaneled jury
delivered a verdict awarding plaintiff his % land » as claimed in the complaint and, in addition
to this, awarded plaintiff general damages in the amount of $650.00. But during the rendition of
final judgment, the trial judge deleted or omitted the general damages award, and in that respect
this Court, speaking through Mr. Justice Shannon, further held:

"The practice of amending verdict in matter of form is one of long standing and is based on
principles of the soundest protective public policy in furtherance of justice, having nothing to do
with the real merits of the case. It is limited, however, strictly to cases where the jury has
expressed its meaning in an informal manner. The court has no power to supply substantial
omission and the amendment in all cases must be such as to make the verdict conform to the real
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intent of the jury. The judge cannot, under the guise of amending the verdict, invade the province
of the jury or substitute his verdict for theirs . . ." Ibid, 413-414.

In the instant case, the trial judge instead supplied or inserted in the verdict that which the jury
omitted, that is, the award of the parcel of ® land » sued for in the ejectment suit.

We therefore hold that the inclusion of the award of the parcel of * land ™ in the jury's verdict
by the trial judge constitutes a reversible error because it adversely affected a substantial right of
the appellant, With respect to the other issue, we here opine that the contention of the parties to
the ejectment suit in the case at bar was for the recovery of a piece of property and not for
general damages only. For in all ejectment cases, the primary contention as well as the
expectation of the plaintiff is to firstly obtain a verdict for the recovery of the % land ¥ sued for.
General damages in ejectment case are secondary. The omission of the parcel of * land ™ sued
for from the verdict renders such judgment unenforceable. Our position is supported by an
opinion of this Court in the case Duncan v. Perry, 13 LLR 510, 520 (1960) where this Court
held:

"Whenever a verdict is sufficiently certain to enable the court to give judgment and the sheriff to
deliver possession it will be sustained. A verdict must, however, sufficiently show what was
awarded to Plaintiff, and must not be so uncertain that a writ of possession cannot be issued upon
it; and a verdict which is not in accordance with the contention of either party is erroneous."
Counts three and four of the bill of exceptions are hereby sustained.

The other similarity in both cases is, in the case Cassell case supra, the defendant, Jacob
Cummings, who was representing himself, did not appear during the disposition of the law
issues, nor did he appear when the trial judge rendered final judgment despite the fact that he
signed all notices of assignment in said case. So also did Counsellor J. Emmanuel R. Berry, sole
counsel for appellant in this case. Despite the fact that he signed the notice of assignment for the
disposition of law issues, he failed to appear. And even though he participated in the trial below,
he again failed to appear for the rendition of the trial court's final judgment, having also signed
the notice of assignment to this effect. As a result, Counsellor S. Edward Carlor had to be
designated by the trial judge to take the ruling on behalf of defendant.

We seriously frown upon such irresponsible behavior on the part of lawyers before our courts,
especially Counsellors of the Supreme Court Bar who, as arm of court, ought to uphold the
dignity of the legal profession in keeping with their oath and the code of ethics. Many a time,
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clients who would have had their cases speedily and professionally disposed of before the courts
are often disappointed by irresponsible lawyers. Consequently, clients are abandoned to their
detriment by such lawyers who seem not to have any remorse of conscience, or who have no
faith in their own competency to face their opponent, and in many cases such clients not only
suffer financial losses, but loss of property rights, loss of liberty, and sometimes loss of life. We
therefore warn that a repeat of this unfortunate and irresponsible act on the part of any lawyer
before our courts will not go unpunished, for in the hands of lawyers lie the fate of clients.

Wherefore, and in view of the foregoing facts and circumstances and the law controlling, the
judgment of the court below is hereby reversed and the case remanded with instruction that the
parties be allowed to re-plead, commencing from the complaint and in keeping with this opinion.
And it is hereby so ordered.

Judgment reversed

RL v Sone et al [1988] LRSC 43; 35 LLR 126 (1988) (29 July
1988)

REPUBLIC OF LIBERIA, by and thru the Minister of Justice, HONOURABLE JENKINS
K. Z.B. SCOTT, Petitioner, v. MORVE SONE, VARMUYAH CORNEH and all those
claiming under the Aborigine Grant Deed of 1931, Respondents.

APPEAL FROM THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT,
MONTSERRADO COUNTY.

Heard: May 2, 1988. Decided: July 29, 1988.

1. Exceptions taken and noted during the trial of a case, but not included in the bill of exceptions,
are considered as having been waived.

2. Every allegation of fact in a pleading, if not denied specifically or by implication, shall be
taken as admitted.



3. Contractually, the grantor of ® land % is bound by perpetual obligation to defend the grantee's
ownership of property transferred by deed, and the fact that the Republic of Liberia is one of the
parties does not lessen the binding effect of the terms of the contract.

4. If the President of Liberia, acting by reason of misrepresentation, fraud, misinformation, or
concealment of facts, executes a deed to transfer property which is not within the public domain,
none of his successors can legally uphold such act; and since each of them is under oath to
enforce the laws of the Republic, it is within their legal duty to correct any wrongs done against
the interest of a citizen by their predecessor in office.

5. The constitutional guarantee that no one shall be deprived of property but by judgment of his
peers was never intended to protect the unlawful ownership of property. Therefore, in order that
this provision of the Constitution may be invoked by a citizen in the possession of his property,

he must be able to show that his acquisition and possession are legitimate and that genuineness

of his title is beyond dispute.

In 1906, the Republic of Liberia conveyed to Chief Murphy Sone and the inhabitants of Vai
Town a 25 acre parcel of ® land ™ located in Via Town. Subsequently, in 1931, President
Edwin J. Barclay allegedly conveyed to Morve Sone, Varmuyah Corneh et al., of Vai Town,
under an Aborigines ® Land ¥ Grant Deed, twenty-five acres of % land said to be the same
parcel of land » previously conveyed to Chief Murphy Sone and the inhabitants of Vai town.
Thereafter, an ongoing dispute developed between the two groups.

In 1986, in an attempt to resolve the dispute, the President of Liberia constituted a Committee to
investigate the authenticity and validity of the 1906 and 1931 deeds, and to submit findings and
recommendations. Following the submission of the Committee's report, the President determined
that the twenty-five acres of * land ™ in dispute be turned over to the legal representatives of
the late Chief Murphy Sone, and that all public * land % sale deeds issued after 1906 for the
same parcel of ® land ¥ be cancelled. Based on the foregoing decision, the Ministry of Justice,
acting for the Government of Liberia, commenced cancellation proceedings for cancellation of
the 1931 Aborigines % Land » Grant Deed, stating as grounds that the deed had been secured
through fraud, misrepresentation and deceit.

The respondents did not file an answer. Instead, they filed a motion to drop misjoined party,
asserting that they had no objections to the cancellation of the 1931 deed and that they had never
claimed title to the * land  in question. The motion was resisted by the petitioner and denied
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by the trial court. Following a hearing on the facts, the trial court entered a decree cancelling the
1931 deed and ordered that the property be turned over to the representatives of the late Chief
Murphy Sone. To this ruling, the appellants noted exceptions and announced an appeal to the
Supreme Coulrt.

In its judgment, the Supreme Court affirmed the decree of the trial court cancelling the 1931
deed. The Court noted that the bill of exceptions did not contain any counts challenging the final
decree of the trial court. Instead, the Court observed, the entire counts in the bill of exceptions
were limited to the trial court's denial of the appellants motion to be dropped as parties to the
cancelling proceedings. As such, the Court opined that there was nothing before it to review as
far as the trial court's decree was concerned. The Court also ruled that exceptions taken during
the trial but not included in the bill of exceptions were considered as having been waived. It held
accordingly that as to those exceptions, they were not cognizable before the Court.

In addition, the Court ruled that as the respondents had not denied in their motion to be dropped
as party-respondents or at the trial that the 1931 deed was secured by fraud, misrepresentation
and deceit, the allegations must be deemed as admitted. Moreover, the Court said, since the
respondents had stated that they had no objections to the cancellation of the deed, they had
suffered no harm or prejudice by the trial judge's denial of the motion. The Court therefore
affirmed the judgment decree of the trial court.

H. Varney G. Sherman appeared for appellants. The Ministry of Justice appeared for appellee.

MR. JUSTICE BELLEH delivered the opinion of the Court.

In the year 1906, during the administration of President Arthur Barclay, the Government of
Liberia, through the President, conveyed to Chief Murphy Sone and the inhabitants of Vai Town,
Montserrado County, 25 (twenty-five) acres of * land ™, situated, lying and being near the
Mesurado River, Bushrod Island, Montserrado County. Subsequently, that is to say, in 1931,
during the administration of President Edwin J. Barclay, he is alleged to have executed an
Aborigines * Land ¥ Grant Deed conveying the same 25 acres of % land » to Morve Sone,
Varmuyah Corneh, et al., of VVai Town, Montserrado County, Liberia.
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According to the records there are two main rival groups, namely, the group claiming title to the
25 acres of “land ¥ under the 1906 deed executed by President Arthur Barclay, and the group
claiming title to the same 25 acres of “land ¥ by virtue of the Aborlglnes Land * Grand
Deed, allegedly executed by the late President Edwin J. Barclay in 1931. Thus, since 1931, the
two factlons have challenged each other's right to ownership and possession of the 25 acres of ©
land *

The records further show that in 1986, the present administration, under the leadership of Dr.
Samuel K. Doe, President of Liberia, in an effort to resolve this long standing % land dispute
over the 25 acres of land ™, appointed a committee to investigate the authenticity and validity
of the 1906 and 1931 deeds and to thereafter submit its findings and recommendations to the
President so as to enable him to make a decision thereon and thus bring relief to the people of
Vai Town. The committee, having investigated the circumstances surrounding the execution of
the 1906 and 1931 deeds, submitted its findings and recommendations to President Samuel K.
Doe, based upon which findings and recommendations, the President decided that the 25 acres of
t land ¥, subject of the committee's report, be turned over to Boima Larty and Alhaji J. D.
Lassanah et al., legal representatives of the late Chief Murphy Soni. The President also decided
that all subsequent public * land sale deeds executed for the same parcel of land » after 1906
be cancelled. The President then ordered the Ministry of Justice to proceed, through the
appropriate court to have the 1931 deed cancelled. It is in obedience to the President's order that
the Ministry of Justice, on March 6, 1986, filed a petition in the Civil Law Court, Sixth Judicial
Circuit, Montserrado County, for cancellation of the 1931 Aborigines * Land » Grant Deed,
alleging, among other things, that the 1931 Aborigines % Land » Grant Deed was procured by
the grantees through fraud, misrepresentation and deceit. For the benefit of this opinion, we
hereunder quote verbatim petitioner's petition:

"PETITION

Petitioner in the above entitled proceedings, respectfully petitions this Honourable Court for the
cancellation of an Aborigine * Land » Grant Deed purported to have been executed in favour
of respondents in 1931 by the late President Edwin J. Barclay, and for reasons showeth the
following to wit:

1. Because petitioner says that the said Aborigine * Land » Grant Deed was procured by the
respondents from the Republic of Liberia in 1931 through fraud, misrepresentation and deceit
perpetrated by the late Chief Morve Sone and the People of VVai Town for 25 acres of % land™»
situated, lying and being near the Mesurado River, even though the so-called grantees knew fully
well that the said 25 acres of % land » had already been conveyed to the late Chief Murphy Soni
and the inhabitants of VVai Town (Vai's People), Monrovia, in the year 1906, as can more fully be
seen from copies of the deed of 1931 and that of 1906 hereto attached and marked exhibits "A"
and "B" respectively to form a cogent part of this petition.
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2. And also because as a further apparent act of fraud and deceit committed and perpetrated by
the respondents in procuring the said Aborigine ® Land % Grant Deed, the said deed was
allegedly signed by the late President Edwin J. Barclay, but later on the 10t h day of August,
1953, the said President Edwin J. Barclay categorically denied having at any time signed any
public % land ¥ sale deed during his tenure as President of the Republic of Liberia, unless such
a deed was countersigned by the % land » commissioner, T. G. Collins. He went further to say
that during his incumbency as President of Liberia, he always signed his name on deeds as
"Edwin Barclay" and not "Edwin J. Barclay" as is reflected in the so called Aborigine ®. Land »
Grant Deed of 1931. Petitioner submits that this well known practice and procedure of the late
President Barclay in signing deeds is not shown on the so-called Aborigine . Land » Grant
Deed. Therefore, it can be concluded that it was respondents who themselves prepared the 1931
deed and forged or signed President Barclay's signature thereon, which is an act of fraud and for
which cancellation will lie.

3. And also because petitioner says that the President of Liberia, Dr. Samuel Kanyon Doe,
appointed a committee to investigate the authenticity and validity of the 1906 and 1931 deeds,
and concluded in his decision that the said 25 acres of % land ¥ situated in VVai Town should be
turned over to Boima Lartey and the late Chief Murphy, and that the deed of 1931 and all
subsequent public . land » sale deeds executed after 1906 for the subject property should be
cancelled. A copy of President Doe's decision in support of petitioner's contention, as well as his
letter addressed to Mr. Lassanah, dated February 14, 1986, are hereto attached and marked in
bulk Exhibit "C", to form a part of this petition."

4. And also because petitioner says that Vamuyah Corneh, and all those claiming under the
purported 1931 Deed are heirs and representatives of the late Morve Sone who, through deceit,
fraud and misrepresentation, procured the 1931 deed which is the subject of this dispute; and
since indeed and in fact the late Morve Sone did not have title to the 25 acres of ® land % in
question, he could not pass same to his heirs and/or legal representatives.

Wherefore, and in view of the foregoing, petitioner prays this Honourable Court to cancel the
fraudulent Aborigine ® Land » Grant Deed of 1931 and make same null and void to all intents
and purposes; and to grant unto petitioner such other relief which this Honourable Court in its
judgment would deem legal and equitable."

There was no returns/answer filed by the respondents but the records show that on the 8'h day of
April, same being the 17th day's jury session of the March Term of Court, A. D. 1986, when the
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