Neal v Kandakai [1966] LRSC 72; 17 LLR 590 (1966) (16
December 1966)

DAVID F. NEAL, Appellant, v. VICTORIA KANDAKAI, Appellee.
APPEAL FROM THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, MONTSERRADO
COUNTY.

Argued November 7, 1966. Decided December 16, 1966. 1. In an ejectment
action, the plaintiff has the burden of proving his

title to the property. 2. A deed cannot be varied by oral testimony. 3.
Witnesses must be duly summoned. 4. Courts will not do for

parties that which they should do for themselves.

An appeal in an ejectment action was dismissed. Richard A. Diggs for
appellant.
Perry, for appellee. MacDonald M.

MR. JUSTICE ROBERTS delivered the opinion of the

Court. This case has traveled up before us on

appeal from the final judgment of His Honor Joseph P. Findley, Assigned Judge
over the March 1965 term of the Circuit Court of the

Sixth Judicial Circuit, Montserrado County. Plaintiff filed an action of
ejectment against appellee on December 7, 1964, and pleadings

progressed and rested at the reply. The issues of law were passed upon on
June 25, 1965. The case was called for ruling on the facts

and the trial commenced during the September 1965 term. After a few days of
trial, on October 14, 1965, the petty jury returned a

verdict to the effect that defendant was entitled to the % land ¥ in
question. To this verdict the several rulings and the final judgment,
plaintiff, now appellant, took exceptions and has appealed to this Court. We
gather from the complaint that plaintiff alleges that

he is the bona fide owner of the piece of property num590
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bered 0.4.226 which he purchased from Christian

D. Maxwell in the year 1963, which piece of property has been referred to as
part of Lot No. B I situated on Bushrod Island, City

of Monrovia, Montserrado County, Republic of Liberia. Plaintiff also attached
a copy of a warranty deed marked Exhibit A to form

part of his complaint. He further complained that, without any color of
right, the appellee encroached upon, trespassed, and occupied

part of said premises and that, despite repeated warnings, appellee continued
to occupy said % land ¥ illegally. Appellee's answer contained

three counts which we quote as follows. t. Because defendant says that she is
presently occupying the piece of property in question

by virtue of a lawful purchase thereof from S. Newton H. Speare, who acquired
same from Kof a Barbor or Tetee Borbor, the lawful
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owner thereof by purchase from William H. Bryant who acquired same by
purchase from the late A. D. and Julia Stubblefield who acquired

same by right of descent in lawful possession and ownership thereof from
their late great grandfather David White who acquired same

from the then American Colonization Society, at the time represented by the
then Governor Thomas Buchanan as will more fully appear

from the attached documents (title deeds) marked Exhibits A, B, C, D, and E
to form part of this answer. "2. And also because defendant

submits that her privies have occupied and been in lawful possession and
ownership of the said piece of property since the 18th day

of July, 1889--over too years ago. "3. And also because defendant says that
there is a fatal weakness in the purported title made
profert by the plaintiff in this case ; that is to say, according to law

controlling ejectments, to warrant a recovery by the plaintiff,
he must recover upon the strength of his

rs
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own title and not upon the weakness of his adversary. Defendant

submits that to warrant a legal judgment in favor of the plaintiff in these

proceedings, he must trace his title, link by link, to

the sovereign. This not having been done, defendant submits that it is fatal

against the said plaintiff where there is no showing

that his privy Mr. Maxwell had ever acquired legal title to the said piece of

property, the subject of these proceedings." Both plaintiff

and defendant took the stand for themselves and produced witnesses to prove

their case. It is needless to recite the questions and

answers ; however we here quote the judge's charge to the jury word for word
"Plaintiff's counsel, Counsellor John B. Gibson, has elected not to be

here for the argument. I will nevertheless and do now put the case before

you. This is a case of ejectment in which the plaintiff

has sued the defendant to evict her, that is to remove her, from a piece of

property the Lot No. Bi on Bushrod Island. The defendant

in her answer says that she is occupying a lot in Block No. 6 situated on the

same Island. Here are the facts. 1. The plaintiff brought

two witnesses here, one Mr. Maxwell and David Neal himself, and they only

showed you one warranty deed from the Maxwell to the Neal;

and you heard what they had to say. "2. The defendant also brought two

witnesses : herself and one Mr. Speares who sold her this

%.land ¥, and she went so far as to back her title with deeds dating back as

far as our colonial days, from Governor Thomas Buchanan.

"These are the facts; and now the law. There is one point of law only in this

case : that plaintiff must recover upon the strength

of his title ; and if these people, that is, the plaintiff and defendant, are

fighting over this piece of property and the defendant

can

show a better title by tracking her possession from the
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colonial days up to now, the law presumes

that she has better title. That is the law. "Now, ladies and gentlemen of the
jury, as judges of the facts you will now retire to

your room of deliberation and return a verdict to this effect : if you find
that plaintiff has not proven his case, say that he is

not entitled to recover from defendant; if you find otherwise, say so. And it
is hereby so ordered." From the charge, several rulings,

and final judgment, plaintiff tendered the following bill of exceptions which
it is essential to quote; and it reads thus : "David

F. Neal, plaintiff in the above-entitled cause of action, is dissatisfied
with Your Honor's several rulings during the trial of this

case, the verdict of the petty jury, Your Honor's ruling denying plaintiff's
motion for new trial, and Your Honor's final judgment

as rendered on the 21st day of October, 1965, to the effect that the
defendant is entitled to her place and that plaintiff be and

he is hereby denied the right to recover his ®land % as sued for from the
said defendant, with 'this special pronouncement that the

plaintiff be not permitted to further harrass and disturb defendant's
peaceful possession of said property.' And plaintiff having

excepted thereto and announced an appeal to the Honorable Supreme Court of
Liberia at its March 1966 term, most respectfully prays

Your Honor to approve this, his bill of exceptions in order that he may have
the opportunity of having the Honorable Supreme Court

of Liberia review Your Honor's said rulings, the verdict and final judgment
of the petty jury, as follows, to wit: "I. Because plaintiff

submits that on the 4th day of October, 1965, same being the loth day's
session, defendant's counsel propounded a question on the

crossexamination to witness C. C. Maxwell, which reads : "Mr. Witness, in
your testimony in chief you revealed that this particular

piece of property was sold and/or
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transferred to you by Thelma Reeves and others through to you. How

were you satisfied that they had any legal title to the said property when
even in the pleadings in this case you made no reference

to any other document?' To which counsel for plaintiff objected and Your
Honor overruled the said objection and then and there plaintiff

excepted thereto. 2. And also because plaintiff submits that on the 13th day
of October, 1965, at the 17th day's session of court,

plaintiff's counsel asked .defendant's witness in the person of S. N. A.
Speares, on the cross, he being both a surveyor and also

a grantor of the defendant as to whether 'as a surveyor and also a grantor of
the defendant, you scrutinized the original deed from

the State, that is to say from Governor Buchanan, then Governor of the Colony
of Liberia? Please state the actual location in keeping with the original
deed and tell this court

where the parcel of % land ™, subject matter of these proceedings, is
situated.' To this question counsel for defendant raised objection,

to which plaintiff excepted. "3. And also because plaintiff further submits
that on Monday the II th day of October, 1965, during
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the 15th day's session, plaintiff applied for and subpoenaed his witness, in
the person of Lawrence Gbuie, the surveyor who surveyed

the parcel of %land for plaintiff, to appear in court to testify as to the
metes and bounds of the said parcel of land ¥, but that the

trial judge did not and could not exercise patience for the said witness to
appear, he being at the time engaged at Mount Coffee

on a government project and was not available. The trial judge, therefore,
being out of patience, ruled that the case should be proceeded

with, as the result of which plaintiff was deprived of his vital and material
witness. To which plaintiff excepted.
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"4. And also because plaintiff submits further that after both sides
suspended for argument on the following day, that

is to say, on the id4th day of October, 1965, Your Honor, without exercising
patience and without allowing plaintiff sufficient time

to appear and argue his side of the case before the petty jury, proceeded to
charge the said petty jury after defendant had argued

his side of the case in the absence of plaintiff. As a result, when plaintiff
did appear in court at the hours of io o'clock, that

morning, to his greatest surprise, the said petty jury had returned with a
verdict against plaintiff, to which plaintiff excepted

and gave notice that he would take advantage of the statutes in such cases
made and provided and that he would file a motion for

a new trial. "5. And also because plaintiff further submits that accordingly
on the 16th day of October, 1965, he tendered his motion

for new trial, which said motion

for new trial was disposed of by Your Honor on the 21st day of October, 1965,
and was denied. To

which

plaintiff excepted. "6. And also because on the said 21st day of October,
1965, being the 22nd day's session Your Honor rendered

final judgment immediately after denial of the said motion for new trial by
Your Honor to the effect that the verdict of the petty

jury is confirmed and plaintiff is denied the right to recover his % land %
as sued for from the defendant with this special pronouncement

that plaintiff be not permitted to harrass and disturb defendant's peaceful
possession of this property. To which final judgment

of Your Honor plaintiff excepted and prayed an appeal to the Honorable
Supreme Court of Liberia at its March 1966 term." We shall

dwell on this bill of exceptions, count by count, from Count i to Count 4,
each of which we shall
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comment

on. In Count i1 of the bill of exceptions, we do not see where the judge erred
in overruling the objection. It is incumbent on the

plaintiff to prove legal ownership beyond all reasonable doubt. In ejectment
the plaintiff must show a strong and legal title to

the property in dispute. For the plaintiff to object to a question that could
show strong title as against the defendant shows weakness

of plaintiff's own title. Count 2 submits that witness Speares was required
to state what the deed itself should contain. This Court

has often pronounced that oral testimony does not explain a written
instrument. A deed, besides its various averments, specifically

gives location, metes, and bounds of a piece of property; and when said deed
has been made part of the evidence it should not be

set aside to permit oral testimony to explain otherwise. Count 3 of the bill
of exceptions charges the judge with reversible error

in that witness Gbuie was not brought to testify. It is obvious that to get
the witness to court at that stage would mean a suspension

of the case. This Court has stressed that witnesses for either side must be
duly summoned. We have carefully scrutinized the records and in vain we have
tried to find when

the plaintiff complied with his provision of law. In respect to Count 4, a
very important issue, it is necessary to quote the minutes

of the i18th day's session, October id4th, which read thus : "This court met
this morning .. . to argue and submits." In appellant's

brief and oral argument, emphasis was directed to establish the fact that
when the judge recessed the case for a few minutes, more

or less, it was not again resumed and a time set for the argument on the
following day and counsel for appellant failed to appear

in keeping with said assigned hour. This brings out a very important issue.
It is felt that to prove to us the incorrectness of the

records certified to this Court, appellant should have moved this Court for a
diminution of records ; however, it does show that

an as-
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signment was made when, in his own bill of exceptions, he alleged that the
judge did not exercise

patience. This is another clear example of lawyers trifling with their
clients' interest and expecting us to do what they should

have done for themselves. This Court is in sympathy with litigants who suffer
from their lawyers' folly; nevertheless courts should

not and do not, do for parties that which they should do for themselves. We
are quite in harmony with the ruling and final judgment

of the trial court and consider same to be regular and not to be disturbed.
The appeal is dismissed with costs against appellant.

And the clerk of this Court is therefore ordered to send a mandate to the
lower court informing it to resume jurisdiction and enforce

its judgment.

Appeal dismissed.



RL V Harmon [1976] LRSC 72; 25 LLR 348 (1976) (19
November 1976)

REPUBLIC OF LIBERIA, Informant, v. DAWODA HARMON, Respondent.
CONTEMPT PROCEEDINGS.

Argued October 27, 1976. Decided November 19,

1976.* 1. A person who prevents enforcement of a court mandate by instituting
proceedings in another branch of Government is guilty

of contempt.

A decree of the Supreme Court issued at a previous term cancelled a public %
land ¥ sale deed to the respondent. To obstruct

enforcement of the mandate, respondent sent a telegram to the President of
Liberia claiming that the Court had wrongfully deprived

him of his title. Enforcement of the judgment was stayed while the Ministry
of Justice, on instructions of the President, investigated

the matter. The President, on recommendation of the Ministry following the
investigation, approved the decision of the Court, but

respondent still refused to surrender the deed or vacate the premises. This
was a proceeding in contempt charging respondent with

interference with enforcement of the mandate of the Court.

M. Fahnbulleh Jones for informant. bar for respondent.

MR. JUSTICE HENRIES

Stephen B. Dun-
delivered the opinion of the

Court. Having decided this case during the March 1975 Term of this Court by
affirming
the decree of the lower court which cancelled and made null and void a public
%.land ¥ sale deed issued in favor of the respondent by
the late

Mr. Chief Justice Pierre did not participate in this decision.

348
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President W. V. S. Tubman

for fifteen acres of % land™¥% located in Fanima Town, Bushrod Island,
Monrovia, it was quite a surprise to discover that the matter had

come before us again, and that our mandate had not been enforced. At the
hearing of this matter, the informant alleged that in an

attempt to obstruct the enforcement of the mandate of this Court, the
respondent sent a telegram to the President of Liberia stating

that this Court, contrary to law, had deprived him of his legitimate right
and title to %land ¥ purchased from the Government of Liberia;

that the President instructed the Ministry of Justice to investigate the
truthfulness of this information; that the Minister of Justice

wrote the President informing him of the correctness of this Court's
decision; that a memorandum to the President from Honorable

Richard A. Diggs, Assistant Minister of State for Presidential Affairs,
"recommended that Mr. Harmon be informed that the Supreme

Court having decided this matter, there is nothing that you can do about it,
and that he abide by the decision of the Court" ; and

that notwithstanding that this suggestion was communicated to the respondent,
he has refused to surrender his deed and vacate the

premises, thus defying the power and authority of this Court. The respondent
in his returns does not deny that he sent a telegram

to the President on this matter, but contends that the informant is relying
on hearsay information or he should have proferted the

telegram. He also contends that he has not vacated the premises because he is
occupying the premises not on the strength of his own

title, but because he is a relative of the residents of Fanima Town, and was
invited to reside there since he is of the lineage of

the founder of the town. He denied any intent of disrespect to this Court,
and alleged that his deed to the fifteen acres is in the

lower court where it was admitted into evidence during the trial. Because of
the denials made by the respondent in his
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returns, we quote hereunder the memorandum referred to above, which was
proferted by the informant. "The Executive Mansion

"Ministry of State for Presidential Affairs, "Monrovia, Liberia. "Meinorandum
"TO : The President of Liberia "FROM: Assistant Minister

Diggs "Subj : Case of Dawoda Harmon of Fanima "DATE : September is, 1976
"From the records in our office, it is observed that by

letter dated April to, 1973, based on an investigation conducted by Former
Attorney General James A. A. Pierre, you ordered that

Mr. Harmon's deed be cancelled. This instruction was carried out and Mr.
Harmon appealed the case to the Supreme Court, and the judgment was affirmed
by said Court

during its March 1975 Term, cancelling said deed. It was from the enforcement
of this judgment that Mr. Harmon sent you a telegram

dated April to, 1975, and you instructed the Minister of Justice by letter of
May to, 1975, to look into this matter. This also stopped
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the enforcement of the Supreme Court's mandate, and the matter has remained
so up to the present. "On August 2, 1976, the Minister

of Justice in his letter opined that the decision of the Honorable Supreme
Court 1is proper and correct in keeping with the laws of

the Republic. "It is respectfully recommended that Mr. Harmon be informed
that the Supreme Court having decided this matter, there

is nothing that you can do about it, and that he abide by the decision of the
Court. "Approved: W.R.T." It is clear that the respondent

has not told the whole truth about the telegram, and this leads us to wonder
whether the rest of his returns can be accepted as true,

and whether
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the maxim falsus in uno, falsus in omnibus is not applicable here. In any
event it has been

established that the respondent instituted proceedings in another branch of
Government which had the effect of stopping this Court's

mandate, thus delaying and impeding the administration of justice. In Richard
v. Republic, [1954] LRSC 32; 12 LLR 161 ( 1 954), we held that such an act
is contemptuous. "Any act which tends to belittle, degrade, obstruct,
interrupt, prevent, or embarrass

the court in the administration of justice is contemptuous." In re
Cassell[1948] LRSC 5; , 10 LLR 17, 28 (1948). The reason given by respondent
for his remaining on the premises is unacceptable. It is our belief that he
has not vacated

the premises because he had hoped that these extrajudicial proceedings might
have some effect on our decision. In view of the foregoing,

the respondent is hereby adjudged guilty of contempt of this Court and he is
hereby fined the sum of $soo to be paid within forty-eight

hours and a flag receipt indicating payment exhibited to the Marshal of the
Supreme Court. Upon failure to pay the fine within the

time allowed, respondent shall be incarcerated in the Central Prison until
the fine is paid. Costs against respondent. And it is

hereby so ordered. Respondent adjudged guilty of contempt.

Harris v Locket [1875] LRSC 1; 1 LLR 79 (1875) (1 January
1875)

W. B. HARRIS, Appellant, vs. WILFRED LOCKET, Appellee.
[January Term, A. D. 1875.]
Appeal from the Court of Quarter Sessions and Common Pleas, Montserrado County.

Ejectment.
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1. Deeds for grants of lands by the government are valid only when issued and made during the
incumbency of the president whose signature they bear; the authority of a president in this
relation is that of an agent. It follows, therefore, that a deed, which is a contract, cannot be valid
when issued after the expiration of the agency or presidential tenure.

2. In ejectment questions of a mixed character are involved and under statute must be tried by a
jury under the direction of the court.

In this action appellant introduced in the court below the original deed from the government,
which upon inspection is found bearing the signature of President D. B. Warner, of which deed a
question was raised in the court below, as to the legality; and upon examination of the same, the
court below says: "Deeds deposited in the registrar's department under statute laws, bearing the
signature of the president of the Republic, may be legally issued, but only during the time said
president is actually in office.”

This court says the opinion of the court below is correct as to the non-effect of a blank deed
bearing the signature of a president and filled up by the registrar after that president's term of
office had expired. For it would be a gross violation of the law of agency and a strong
inducement for fraud for a court of justice to encourage a doctrine so annoying in its tendency,
and absurd in its principles, as urged by appellant's counsel.

This court maintains that the official signature of a president to a blank deed deposited in the
registrar's office, agreeable to the direction of the statute and filled up by the registrar with a
description of a certain lot or parcel of . land » and the name of the grantee, as being the deed
of % land ¥ granted by virtue and authority of the office of the president whose signature is
thereunto affixed, while at the same time the said president's term of office had expired, is void
and of no effect. Because to give legal effect to a deed, both parties must be competent to
contract at the time the contract was entered into, otherwise the contract is illegal.

The president is the agent of the government to sign deeds granted according to law. His
signature to a deed executed and made perfect during the legal existence of his official term of
office, is binding and of effect in law, and in all cases when there is not collusion, double
conveyance or fraud. Emigrants of African descent under the Constitution of Liberia have a right
to claim and hold lands in accordance with such regulations made by the Legislature of this
Republic.
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Ejectment, being an action involving a mixture of questions of law and fact, must be tried by a
jury. And as it does not appear to this court by the record for which judgment ought to be given
in this case, it is hereby remanded to the Court of Quarter Sessions in which it was originally
tried, to be tried over again, all costs to follow the case.

Komai v Minister of Justice et al [1989] LRSC 40; 36 LLR
518 (1989) (14 July 1989)

JOHN KOMAI, Appellant, v. THE MINISTERS OF JUSTICE and PUBLIC WORKS, and
JOHN WULU, Director of The Unity Conference Center, Appellees.

APPEAL FROM THE RULING OF THE CHAMBERS JUSTICE DENYING THE PETITION
FOR A WRIT OF PROHIBITION.

Heard: June 15, 1989. Decided: July 14, 1989.

1. The Ministry of Justice, as the principal legal advisor to the Government of Liberia, has the
proper authority to warn a squatter upon government's property to leave.

2. Prohibition is a special proceeding to obtain a writ, ordering the respondent to refrain from
further pursuing a judicial action or proceeding as specified therein.

3. Prohibition will not lie when the act complained of is neither wrong nor illegal, but ratherd
within the scope of authority of the person or office complained against.

On June 14, 1988, the Ministry of Justice addressed a letter to appellant, informing him that the
* land » he occupied in the vicinity of the Unity Conference Center had been acquired by and
belonged to the Government of Liberia. Appellant was requested to submit any and all
documents in support of his ownership to said property to the Ministry of Justice on or before
June 22, 1988, for scrutiny. He was also informed that upon his failure to do so, the Ministry of
Justice will be left with no choice but to institute the appropriate legal action against him in order
to protect the interest of the Government of Liberia.

Upon the receipt of this letter, the appellant fled to the Chambers Justice for a writ of prohibition
on the grounds that he was the owner of the property which he was occupying, and that he had at
no time sold said property to the Government of Liberia. He claimed that the government was
about to take his property from him without just compensation as required by the Liberian
Constitution.
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Upon hearing of the petition, the Chambers Justice quashed the alternative writ and denied the
petition for the writ of prohibition. From this ruling of the Chambers Justice, appellant appealed
to the Supreme Court en ham for final determination.

In affirming the ruling of the Chambers Justice, the Supreme Court held that prohibition will not
lie because no wrong had been done by the Ministry of Justice, and that the said Ministry, being
the principal legal advisor to the Government of Liberia, had the proper authority to warn
squatters occupying government property to leave or establish their legitimate ownership. The
petition was therefore denied and the ruling of the Chambers Justice affirmed.

J. Laveli Supuwood appeared for the appellant. Francis S. Korkpor appeared for the appellees.
MR. JUSTICE BELLEH delivered the opinion of this Court.

This is an appeal from a ruling on a petition for a writ of prohibition by the Chambers Justice,
Mr. Justice Junius, who presided over the Chambers during the October Term, A. D. 1988 of this
Court. According to records certified to this Court, the original proceeding was provoked by a
letter addressed to petitioner by an officer of the Ministry of Justice as follows:

"REPUBLIC OF LIBERIA

MINISTRY OF JUSTICE MONROVIA, LIBERIA

June 14, 1988

Dear Mr/Mrs/Madam Komai:

As the ® land » you are now occupying was acquired by the Government of Liberia for the
Unity Conference Center, you are hereby requested to submit any and all documents in support
of your ownership to the said property on or before June 22, 1988, to the Ministry of Justice for
scrutiny.”

Please note that upon your failure to submit said documents on the date mentioned above, this
Ministry will have no other alternative, but to institute the appropriate legal action against you, in
order to protect government's interest. Meanwhile you are strongly advised to desist from any
and all constructions on the premises.

Please cooperate so as to spare yourself any future embarrassment.”

Appellant, considering this letter as an attempt by government to deprive him of his property
without just compensation as provided for under our Constitution, filed an eight-count petition
for a writ of prohibition before the Chambers Justice on July 28, 1988. For the benefit of this
opinion, we hereunder quote word-for-word petitioner's petition:

"1. That he acquired certain property from Mr. William H. Washington in 1983. Mr.
Washington, the grantor, purchased the property from the Government of Liberia (GOL) in 1955.
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2.That neither Mr. Washington, the grantor, nor Mr. John Komai has at any time sold said
property or any portion thereof to GOL or anyone for that matter. Attached hereto is a copy of
the deed of said tract of  land » marked exhibit 'A" to form part of this petition.

3. That Mr. John Komai is not the only individual owning % land ¥ in the area or near the OAU
Center. Notwithstanding, Mr. John Wulu, the director of the Unity Conference Center has
singled out Petitioner Komai herein as having acquired his % land » within the OAU area and
hence, he, the petitioner, must relinquish said % land *; although the grantor, Mr. Washington,
has shown evidence of prior ownership to Mr. John Wulu, the Ministers of Justice and Public
Works. Attached hereto is a copy of the grantor's deed, issued by the Republic of Liberia marked
exhibit "B" and made a part hereof.

4. That he at no time sold his ® land » to GOL (Government of Liberia) for public use nor did
he receive payment from GOL or anyone as required by law.

5. The petitioner contends that under the Constitution of Liberia private * land » cannot be
taken for public use without just compensation; but in contravention of this constitutional
provision, the Minister of Justice and the director of the Unity Conference Center have
authorized the Minister of Public Works to illegally enter the premises of petitioner, Mr. Komai,
with a bull dozer to demolish his concrete dwelling house in which his family is living.

6. That this petition is not filed for dilatory purpose.

7. Those respondents are without jurisdiction to evict and oust any person or persons
whomsoever without benefit of the due process of law. Hence, respondents are usurping the
functions of the court, quite repugnant to the doctrine of separation of powers.

8. That no judgment has been rendered to be enforced and petitioner gives notice that he will
produce other evidence to substantiate his case.

Wherefore, petitioner prays this Honourable Court to issue the writ of prohibition against the
respondents restraining and prohibiting them from perpetrating their illegal act complained of
herein above and to grant other relief to petitioner as Your Honour may deem fair and proper to
the ends of justice.

On the strength of the foregoing petition, the Chambers Justice ordered issuance of the
alternative writ, which was served and returned served by the marshal of this Court. Having
entertained arguments pro et con, the Chambers Justice ruled, denying the petition. The Justice
held that "respondents have not taken an action neither have they committed the act complained
of. It is only fear that has brought petitioner before this Court and as such prohibition will not lie.

The petitioner was dissatisfied with the ruling of the Chambers Justice and therefore appealed to
this Court en bane. Upon careful perusal of the records certified to us, and after arguments on
both sides, we are convinced that the sole issue here is whether or not prohibition will lie. Our
answer to this question is no.
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As we indicated earlier in this opinion, the petition for a writ of prohibition was applied for by
appellant upon receiving a letter from the Ministry of Justice, which letter we have earlier quoted
in this opinion.

We believe appellant and his counsels had taken the said letter out of context to mean that
government was taking away petitioner's property without just compensation, as our Constitution
requires.

In fact the Ministry of Justice's letter was only a warning to appellant that if he failed to comply
with the Ministry of Justice request: "this Ministry will have no other alternative but to institute
the appropriate legal action against you in order to protect Government's interest. Meanwhile,
you are strongly advised to desist from any and all construction on the premises.

There was nothing threatening in this letter to the effect of illegal seizure of private property by
the government. The Ministry of Justice informed appellant that upon his failure it would have
no alternative "but to institute the appropriate legal action against you, in order to protect
government's interest." (Emphasis ours). This clearly shows that whatever action the government
intended to take or ever takes would have been in keeping with law and consistent with due
process. Prohibition cannot therefore lie where the action is in keeping with law and due process.

The Ministry of Justice, as the principal legal adviser to the Government of Liberia, has the
proper authority to warn a squatter upon government property to leave. Anyone receiving such
warning and knowing that he is not a squatter, but rather a legitimate owner of said property may
submit his title document to the Ministry of Justice for inspection as has been requested by the
appellee.

From the foregoing, we are convinced that prohibition will not lie in this case as prohibition is "a
special proceeding to obtain a writ ordering the respondent to refrain from further pursuing a
judicial action or proceedings specified therein." Civil Procedure Law, Rev. Code 1: 16.21(3).
The act to be restrained must be wrong or illegal.

There is nothing that the appellees have done or are doing at the moment that is wrong or illegal;
and therefore there is nothing to be restrained by us.

It is therefore our considered conclusion in this matter that the ruling of the Chambers Justice
appealed from be and the same is hereby affirmed. And it so ordered.

Petition denied.

Freeman v Caine [1976] LRSC 73; 25 LLR 352 (1976) (19
November 1976)



A. KINI FREEMAN for himself and the people of Mani, Grand Cape Mount County,
Appellants, v. GEORGE B. CAINE, et al., Appellees.
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COUNTY.

Argued November 2, 3, 8, 1976. Decided November 19,

1976,* 1. Where, on remand of a case to the lower court by a Supreme Court
Justice in chambers, the ruling of the lower court judge

does not obey the mandate of the Justice and creates uncertainty as to the
procedure to be followed to resolve the case, the Supreme

Court on appeal will again remand with instructions to correct the error.

This case was previously before the Supreme Court on a
petition for a writ of error based on failure of petitioners to receive
notice of assignment for hearing in the matter of their objections
to probation and registration of a public % land ¥ grant to respondents. The
Justice in chambers to whom the case was referred denied
the writ of error for lack of a required affidavit, but doubting proper
service by the sheriff of notice of assignment, directed
the Circuit Court judge to investigate whether the questioned service had in
fact occurred and to correct the error if the investigation
revealed that service was lacking. On remand, the lower court Jjudge concluded
after investigation that no notice of assignment had
been served on petitioners and, in accordance with the mandate of the Supreme
Court, ordered "the proceedings . . . to be corrected."
Respondents in the former proceedings excepted to the judge's ruling and
appealed, objecting principally to the judge's omission
of any directive as to what corrections should be made. The Supreme Court
decided that inasmuch as the judgment of the lower court
judge did not carry out the mandate of the Justice in

Mr. Chief justice Pierre did not participate in this decision.
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chambers, and created uncertainty, the case should be remanded to be handled
in accordance with its instructions.

The judgment was reversed.

M. Fahnbulleh Jones for appellants. nell for appellees. Nete-Sie Brow-

MR. JUSTICE Court.
HORACE

delivered
the opinion of the

Some years ago--the record before us does not show exactly when--petitioner
obtained from the Government a public

% land grant for 2,325 acres of land ¥ situated in Garwalar Chiefdom, Grand
Cape Mount County. When the deed was offered for probate,
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application was made by the caveator to interpose objections, but the judge
presiding over the Fifth Judicial Circuit Court, Grand

Cape Mount County, overruled the application and ordered the deed probated
and registered. On appeal to the Supreme Court, the judgment

was reversed and the case remanded to give caveator the statutory time
allowed him to interpose his objections. Caine v. Freeman,

[1968] LRSC 5; 18 LLR 238 (1968). After the caveator had filed his
objections, respondents filed an answer and simultaneously filed a motion to
dismiss. The

case was taken up by Honorable Alfred B. Floino, the judge presiding over the
February 1971 Term of the Circuit Court for the Fifth

Judicial Circuit, Grand Cape Mount County. The record shows that an
assignment was allegedly made for the case to be heard on March

3, 1971, and a radiogram was sent to Counsellor Nete-Sie Brownell, counsel
for respondents notifying him of the assignment. He replied

asking for postponement of the case stating the reasons for his request. The
trial judge never sent a reply to Counsellor Brownell's

radiogram, but he took up the matter on the assigned day and dismissed the
objections of respondents in these proceedings.

LIBERIAN

LAW REPORTS 354 Having heard of the action taken against his clients, counsel
for respondents on April 21, 1971, filed an application

for a writ of error before the full bench of the Supreme Court. Because of a
decision taken by us that all remedial processes must

originate in the chambers of the Justice presiding at the time application is
made, this matter was referred to the chambers of Mr.

Justice Henries, who after a hearing entered his ruling on May 24, 1974.
Freeman V. Kini, [1974] LRSC 68; 23 LLR 413 (1974) - We quote from that
ruling as follows : "Plaintiffs in error applied for a writ of error on the
ground that they had not

had their day in court in an action concerning objections to the probation
and registration of a public ®land™» grant for 2,325 acres

of £land % in the Garwalar Chiefdom, Grand Cape Mount County, filed on
February 26, 1969, in the Fifth Judicial Circuit Court of that

County, presided over by Hon. Alfred B. Flomo, Assigned Circuit Judge.
Incidentally this case was first heard by this Court in 1968.

See Caine v. Freeman, [1968] LRSC 5; 18 LLR 238 (1968) . The plaintiffs in
error denied being served with notice of assignment after that of May 1,
1970, until the disposal of their

objections in a ruling adverse to them by the trial judge on March 3, 1971,
and, therefore, contended that the sheriff's return on

the notice of assignment issued on February 23, 1971, was false. The
sheriff's return has been quoted : " 'By virtue of the within

Notice of Assignment, I have duly served same on the within named Seku
Freeman, Varney Manoballah, Lasini Manoballah, with the exception

of George B. Caine who is dead. And now have them before this Court. Dated
this 2nd day of March, 1971. "™ " [Sgd.] S. M. DAVID, Deputy

Sheriff, 5th Judicial Circuit Court, Grand Cape Mount County, R.L.'
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"The plaintiffs in error, after
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the disposition of the case, filed an affidavit on April zo, 1971, swearing

the sheriff's return was false. "This was the situation

as 1t existed when they filed their application for a writ of error on April
21, 1971. "The defendants in error filed returns consisting

of three counts. . . . "3. Respondents hereby refute the facts stated in the

petition that the petitioners were not served with process.

The records belie this assertion and the attention of this court is
respectfully drawn to the return of the sheriff and the certificate

of the clerk of court. "We shall resolve the issues raised in the returns in
reverse order. Count 3 of the returns refers to the

sheriff's return, which we have already quoted above, and the certificate of
the clerk of court, which is totally irrelevant to the

issue of service. "More important, however, is the sheriff's return which
shows service of process. This Court has consistently held

that a sheriff's return is presumed to be correct, Perry v. Ammons, [1965]
LRSC 11; 16 LLR 268 (1965) . . . that in an application for reargument, the
sheriff's return is proof of service unless shown to be false. It is our
opinion that the affidavit of the plaintiffs in error raised a doubt as to
service of notice of assignment which should warrant an

investigation for three reasons: (I) the tract of £ land ™ which is the
subject of the action is very large, 2,325 acres, and a judgment

thereon should be thoroughly considered before rendition; (2) the parties to
the action are two or more clans composed of persons

perhaps numbering in the hundreds, in Grand Cape Mount County, all having a
keen interest in the % land ™% and, therefore, should not

be unjustly deprived of the right to enjoy all of the uses and benefits that
can accrue from the % land™ ; and (3) in order to be just

the service of the notice of assignment should be conclusively established.
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"Finally, as to first

count, which relates to the absence of an affidavit to the petition for a
writ of error verifying that the application was not made

for the purpose of mere harassment, it must be stated that there is none,
even though plaintiffs in error contend that they did file

one. "This Court can only take cognizance of the record before it, and
therefore, much to our regret must give credence to what appears

before us in the record and not the verbal assurance of counsel for the
plaintiffs in error. . . . "In view of the foregoing, we

must deny the issuance of the writ of error on the application as filed.
However, relying on Kanawaty v. King, [1960] LRSC 66; 14 LLR 241 (1960) , it
is our opinion in the interest of justice that the question of the service of
the notice of assignment should be looked

into in order to establish clearly that the plaintiffs in error were not
denied their day in court. It is, therefore, our orders

that the Clerk of this Court send a mandate to the court below, commanding
the judge assigned therein to resume jurisdiction over

the action and to investigate whether or not the notice of assignment was
actually served on the plaintiffs in error. If, after the

investigation, it is found that there was no service of notice of assignment,
the court will proceed to correct this error in the

interest of justice. If the sheriff's return to service is correct, then the
court will proceed to enforce its judgment.”" In keeping
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with this ruling, His Honor Galimah Baysah, presiding over the May 1975 Term
of the Fifth Judicial Circuit Court, investigated the

matter of the return of the sheriff, and the conclusion of his findings was
as follows : "The court therefore rules and adjudges

that there was no service of notice of assignment in these proceedings and
the action taken by the former sheriff is criminal in

nature and according to the mandate of the Supreme
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Court the proceedings are hereby ordered to be corrected.

And it is hereby so ordered." Being dissatisfied with the judge's ruling,
appellants took exceptions and announced an appeal to this

Court. The case is now before us for review on a ten-count bill of
exceptions. Most counts deal with exceptions taken to rulings

of the trial judge overruling objections of appellees to questions put to
witnesses on the cross-examination. For the purpose of

this opinion we think it necessary to consider only count 9 of the bill of
exceptions : "9. And also because Your Honor ruled that

the proceedings are hereby ordered corrected without stating what corrections
should be made. Hence respondents—-appellants excepted

to said ruling and findings." Both appellants and appellees filed exhaustive
briefs on the whole case. But we are not considering

the whole case as such. The point for consideration is whether or not Judge
Baysah carried out the instructions of Justice Henries

in the investigation conducted by him. We have carefully examined the record
of the investigation and we must say that we find some

merit in count 9 of the bill of exceptions. To our mind the investigation was
properly conducted up to a point, and that point is

the concluding part of the trial judge's ruling. Mr. Justice Henries
specifically instructed in his ruling that "it is, therefore,

our orders that the Clerk of this Court send a mandate to the court below,
commanding the judge assigned therein to resume jurisdiction

over the action and to investigate whether or not the notice of assignment
was actually served on the plaintiffs in error. If, after

the investigation, it is found that there was no service of notice of
assignment, the court will proceed to correct this error in

the interest of justice. If the sheriff's return to service is correct, then
the court will proceed to enforce its judgment." Those

instructions were very clear. From the findings of the trial judge, it is
obvious that

358
LIBERIAN LAW REPORTS

he concluded

from the investigation that no notice of assignment was actually served on
the appellees. Instead of proceeding to correct the error

in the interest of justice as commanded by the Justice in chambers, he merely
stated that "the proceedings are hereby ordered corrected."

We wonder who was being ordered to correct the proceedings, when his specific
instructions were to correct the error if he found

that no notice of assignment was actually served on the appellees. In their
arguments at this forum, appellants contended that the



investigating judge erred both in his conduct of the investigation and ruling
and therefore the ruling should be reversed and the

judgment enforced in their favor, that is, the probation and registration of
the deed nunc pro tune should be upheld. Appellees on their part argued that
the ruling of the investigating

judge should be confirmed and the appeal dismissed. We find it impossible to
grant either of these contentions in their entirety.

We agree, however, that Judge Baysah's ruling did not set the matter at rest
as was intended by the instructions of the Justice in

chambers. To our mind if he found that no notice of assignment had been
served, as he said he did, then he should have either proceeded

to hear and pass on the law issues of the objections de novo, or instructed
the clerk of court to re-docket the case for disposition

of the law issues. His mere statement that the error is to be corrected left
an element of uncertainty as to what was to be actually

done. Taking all the circumstances into consideration, we have no alternative
but to uphold count 9 of the bill of exceptions. As

to the other counts of the bill of exceptions we need only state that
assignment by radiogram is one of the ways of making assignments

in this jurisdiction, but where the return to a notice of assignment stated
definitely that the notice had been served on the parties--not

the counsel only--and that they were before court, but
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then turned out to be false, we must conclude

that the parties were not served with the notice of assignment. We hold,
therefore, that inasmuch as the investigating judge did

not carry out the instructions of the Justice in chambers, his ruling is set
aside, and any judge assigned to that circuit shall

proceed to carry out these instructions, that is, reconduct the investigation
ordered by Mr. Justice Henries, and upon its conclusion

either correct the error as hereinabove indicated, or enforce the judgment if
no error has been committed ; and the Clerk of this

Court 1is hereby directed to send a mandate to the court below to the effect
of this decision. Costs disallowed. And it is hereby

so ordered. Reversed and remanded.

BP Midwest Africa (Liberia) Ltd v Kromah [1984] LRSC
13; 32 LLR 58 (1984) (10 May 1984)

BRITISH PETROLEUM MIDWEST AFRICA (LIBERIA) LTD., Appellant, v.
MAMADEE KROMAH, Appellee.

APPEAL FROM THE CIRCUIT COURT, SIXTH JUDICIAL CIRCUIT, MONTSERRADO
COUNTY



Heard: March 21-22, 1984. Decided: May 10, 1984.

1. He who is silent when he should speak assents.

2. A license coupled with interest in real property confers the right, not just permission, as in the
case with a mere license, to perform an act or acts upon the property, thereby being irrevocable
and constituting an interest in the % land » itself.

3. A license coupled with interest in real property becomes an “invitation” where it is shown that
the premises were used for the intended purpose, the owner acquiesced in acts and conduct of the
occupant, and that the business operated for the benefit of both parties.

4. A license to use real property is irrevocable where it is shown that the licensee has made
expenditures on the said property. The licensee is entitled to compensation for said expenditures.

5. Having a license to use real property is not a defense in an action of summary ejectment.

The appellant and appellee, by letter dated April 8, 1975, entered into what they termed a Trial
Dealership Agreement, allowing the appellee to operate appellant’s petroleum products service
station for a period of four months on a trial basis. The appellee, among other things, was
required to buy all his petroleum products from the appellant, hire and pay his own staff, obtain
license to operate, and pay all utility bills. The appellee was to receive six cents per U.S. gallon
on all appellants’ products, as well as two cents commission on all the appellant customers’ gas
slips. At the end of the trial period, appellant was to confirm or discontinue the agreement,
neither of which appellant did. Consequently, the appellee continued to operate the service
station for the next seven years, making worthwhile repairs and improvements on the premises.
Then in November, 1982 the appellant accused the appellee of buying petroleum products from
third parties and, thereupon, terminated the agreement. Shortly thereafter, appellant filed an
action for summary ejectment in the Civil Law Court of the Sixth Judicial Circuit of
Montserrado County against the appellee. The trial court dismissed the action on the grounds that
the appellee was a “contractor tenant”, not an ordinary tenant, who had occupied the premises on
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mutual understanding growing out of a business relationship. The plaintiff appealed the ruling.
The Supreme Court reversed and remanded.

Christian D. Maxwell for plaintiff/appellant. Nelson Broderick for defendant/appellee by brief.

MR. CHIEF JUSTICE GBALAZEH delivered the opinion of the Court.

On April 8, 1975, British Petroleum Midwest Africa (Liberia) Ltd. (BP), plaintiff, by a letter of
understanding called Trial Dealership, appointed Mamadee Kromah, defendant, a trial dealer to
manage and operate its petroleum products service station on Bushrod Island for a period of four
(4) months.

According to said dealership understanding, defendant was to purchase on cash down basis all
petroleum products from plaintiff’s company. In return, defendant was to receive six cents (6¢)
per U.S. gallon on all BP products purchased, as well as two cents (2¢) commission on BP
customers' gas slips. Defendant was also responsible to employ and pay his own staff as well as
obtain license to operate the facilities, and pay all utility bills accruing in the course of his
operations. After the four-month trial period, it was the understanding that the plaintiff would
either confirm or rescind the agreement. However, after the trial period, no confirmation or
rejection of defendant’s position came from the plaintiff but, instead, for seven (7) years the
defendant managed and operated the station successfully until November 15, 1982, when
plaintiff accused defendant of purchasing petroleum products from third parties. Whereupon,
plaintiff reportedly wrote a letter to defendant notifying him of the revelations and, subsequently,
terminated the dealership contract on February 18, 1983. It is noteworthy that the said letter is
not before this court, same having previously been denied admission into evidence.

Following the purported termination of the dealership agreement, plaintiff filed this suit of
summary ejectment against the defendant in the Civil Law Court of the Sixth Judicial Circuit,
Montserrado County, to recover said service station. Pleadings progressed as far as the reply and
rested.

On July 1, 1983, during the disposition of the law issues, the court dismissed the plea of lis
pendens and ruled the case to trial on the facts, to which defendant excepted and later filed a
motion to consolidate the three (3) causes of action, namely: action of damages for trespass,



action of damages for breach of contract and action of summary ejectment. The motion was
resisted and denied, whereupon the trial was held and the court entered final judgment
dismissing the action of summary ejectment on the grounds that the defendant was a "contractor
tenant™ and, as such, he was not an ordinary tenant, but one who had occupied the premises on a
mutual understanding growing out of a business relationship. To this final judgment,
plaintiff/appellant excepted and filed both its bill of exceptions and brief, maintaining that the
judge committed a reversible error when he dismissed the summary ejectment action and
referred to the relationship created by the dealership agreement as a "contractor tenant,” thereby
implying that such a relationship is a valid defense in a summary ejectment action, unlike that of
a tenant-at- will.

In the appellee's brief, he acknowledged that both the 4 land » and the service station belong to
appellant, but strongly maintained that he was neither a tenant-at-will nor an intruder who had
entered the premises illegally, therefore summary ejectment was not the proper action since it did
not afford him notice in view of the attending circumstances of the dealership agreement, nor
take into account the fact that improvements were made on the premises by appellee. Therefore,
the appellee further contended, the question of ownership should not be taken alone as the
determining factor.

The issues which this Court considers pertinent for the determination of this case are:

1. What is the legal relationship between the parties as created by the dealership understanding in
respect of the subject matter, the service station?

2. Whether or not such a relationship is a valid defense in an action of summary ejectment.

Before directing our attention to the first issue, let us take a glance at the "Trial Dealership
Agreement” for the benefit of this opinion:

"EXHIBIT D/1"

Mr. M. Kromah

c/o BP LMS

Bushrod, Island

Monrovia, Liberia

75/PL-31/266
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Dear Sir:

TRIAL DEALERSHIP

We write to confirm our decision to appoint you as the provincial dealer of our BP L.M.S.
Service Station situated at Jamaica Road, Bushrod Island for a trial period of four months from
8th April, 1975.

The stock taken was completed and signed by you on 8th April 1975 and payment in cash for the
cost of petroleum products handed over to you on 8th April, 1975 is due by close of business on
9th April 1975.

All supplies of petroleum products will be purchased from BP (West Africa) Ltd, and will be on
cash with order basis.

You will receive a gross margin of 6 cents per USG on main products namely BP Premium
Motor Spirit, BP Regular Motor Spirit, BP Automotive Bus Oil (ACO) and BP Kerosene.

On supplies of BP main products supplied to BP slip customers, you will receive a commission
of 2 cents per USG, plus the replacement of the product on presentation of properly authorized
and completed BP slip.

You are responsible for the employment and payment of the appropriate number of staff to
operate the BP station.

You are responsible for the prompt payment of all bills for power and water, plus the appropriate
license to operate the station. At the end of the trial period a decision will be taken as to whether
you will be confirmed as the dealer or not and the company’s decision will be final.

Yours faithfully,

Signature not clear

MANAGER - LIBERIA"

Certified true and correct copy. Clerk, Civil Law Court.



The trial judge described the legal relationship between the parties as one of "contractor tenants",
but being at a loss to understand said non-legal jargon, we are constrained to believe that His
Honour meant to say that appellee was not an ordinary tenant but one who had come onto the
premises as a result of a written contractual understanding between the parties. On the other
hand, the appellant, in its brief, chides the ruling and strongly maintains that the relationship
between the two parties was nothing but a license to use certain facilities provided by it for their
mutual benefits in the business of selling petroleum pro-ducts. The appellee apparently has no
quarrel with the latter definition of his relationship with the appellant, and maintains that title to
said premises is not in dispute. Appellee, however, maintains that appellant has no right to
remove him from the premises by summary ejectment, without notice and compensation.

Since the trend of reasoning in defining the relationship between the litigants seems to point in
the direction of a license, we shall proceed to examine and define the word "license™ in order to
ascertain whether it would properly categorize the relationship established by the dealership
agreement. A license in real property is a personal and unassignable revocable privilege
conferred either by writing or parole to do one or more acts on % land % without possessing any
interest therein. 33 AM. JUR. Licensee, § 91.

According to the dealership agreement and the contentions of both parties, it appears that
appellee was a licensee on said property. He admittedly had no property interest in the * land %,
and his relationship with appellant was personal. He was to hold and maintain said premises for
the business interests of both parties. The dealership agreement stipulated that appellee was to
occupy said premises, buy petroleum products only from appellant, employ and pay staff to
operate the service station, pay all business expenses to government and customers, and at the
same time receive BP gas slips on behalf of the appellant. The petroleum products obtained from
appellant were at a reduced rate, and commission was paid on service slips received by the
appellee.

From the foregoing, it is clear that the agreement by which appellee occupied the premises of
appellant was in writing. Moreover, the requirements that appellee buys all his petroleum
products solely from the appellant and at the same time promote the appellant’s business and
satisfy its customers, could be interpreted as consideration given to secure the license.
Additionally, after the trial period of four months, appellee made such worthy repairs and
improvements on the premises to enhance the viability of the service station, as shown by the
evidence adduced at the trial. While all of the foregoing activities occurred, the appellant did
nothing but, instead, acquiesced in the conduct of the business by appellee until the filing of the
suit seven years later. He who is silent when he should speak, assents. Clark et al. v. Lewis[1929]
LRSC5;, 3 LLR 95 (1929).
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Considering the situation analyzed above, it is proper to say that the relationship between said
parties over the seven-year period had gone beyond a mere license, and can rightly be described
as “a license coupled with interest", or an "invitation". BALLENTINE’S LAW DICTIONARY
736 (3d ed.) defines a license coupled with interest as "a license in real property which confers
the right, not the mere permission, to perform an act or acts upon the property, thereby being
irrevocable and constituting an interest in the * land » itself." Other competent authorities hold
that where a license assumes the above characteristics it automatically becomes what is termed
an "invitation". According to Black's Law Dictionary:

"An 'invitation' is inferred where there is a common interest or mutual advantage, or where an
owner or occupant of premises, by acts or conduct, leads another to believe the premises or
something thereon were intended to be used by such other person, that such use is not only
acquiesced in by the owner or occupant, but is in accordance with the intention or design for
which the way, place, or thing was adapted or prepared or allowed to be used, while a license is
implied where the object is the mere pleasure, convenience, or benefit of the person enjoying the
privilege." BLACK’S LAW DICTIONARY 1069 (4th ed.)

The relationship between the parties takes the form of an "invitation," considering that the
appellee came on said premises not to simply enjoy the facilities provided by the appellant at the
service station, but to use such station freely in the best interest of both parties, and for their
mutual advantage. According to the records certified to us, there is sufficient evidence to show
that during the seven (7) years the appellee made improvements on the property, consistent with
the purpose for which it was intended. As part of the improvement, he reclaimed the backyard
from a swamp and added a garage to the station to make it more serviceable to customers.

Regarding the second issue, that is, whether or not the existence of a license between the parties
can be used as a defense in action of summary ejectment against the appellee, the lower court
answered in the negative. That court determined that the relationship was based on a contract,
culminating in what it called a "contractor tenant" in referring to the appellee. Appellant
disagrees and maintains that the action will lie, leaving appellee with the right to sue for damages
for injuries sustained thereby. Appellee, for his part, does not agree with the appellant’s
contention and maintains that appellant should first compensate him before attempting to eject
him from the property and, even then, he should first be served adequate notice. The dealership
agreement is silent as to the manner of eviction of the appellee, even when the appellee
purchases products from elsewhere in violation of the instrument. We therefore look to the
substantive law for guidance.
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According to the American Jurisprudence, where expenditures are made by license, the rule is
that such a license is irrevocable:

“In many jurisdictions where a licensee has entered under a parole license and has expended
money or its equivalent in labor, it becomes irrevocable and the licensee acquires a right of entry
on the lands of the licensor for the purpose of maintaining his structures, or, in general, his rights
under the license, and the license will continue for so long a time as the nature of it calls for. This
rule is particularly applicable where the licensee is engaged in the business of serving the public
and could otherwise have used its rights to acquire property by condemnation.

The cases holding to this rule as to irrevocability of certain licenses proceed on two distinct
theories, one theory being that when the licensee expends large sums of money in making the
improvement, and such expenditure is made without opposition by the licensor, the license
becomes executed and, as such irrevocable; and that, in fact, what was at its inception a license
becomes, in reality, a grant. The other theory, and the reason most frequently given, is that after
the execution of the license, it would be a fraud on the licensee to permit a revocation; that the
principle of equitable estoppel is invoked to prevent what would work a great hardship in many
instances. This is especially true where a licensor not only grants the right to the licensee to go
on his % land ¥, but joins in the enterprise and accrues the benefits of the licensee’s labor and
expense.” 33 AM. JUR. Licensee, § 103, under caption “Where expenditures are made by
licensee—Rule that license is irrevocable.”

The exposition made above clearly explains the law of license in real property where
expenditures are made by the licensee. The license becomes irrevocable and special means have
to be resorted to for terminating it. The licensee who makes such expenditures under the license
is entitled to compensation for said expenditures. 33 AM. JUR. Licensee, § 106.

From these legal and factual circumstances it can be gathered that a license is not a legal defense
to an action of summary ejectment, because failure to evict appellee will create a permanent
interest in the property subject of this litigation, contrary to the basic elements of a license, even
though great injustice will be done to appellee if he were to be evicted from the premises without
notice or just compensation. Therefore, the judgment in this case is hereby reversed and the case
remanded. Costs to abide final determination. It is so ordered.

Judgment reversed.
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SUPPLEMENT A CASE PREVIOUSLY ADJUDGED
IN THE

SUPREME COURT OF THE REPUBLIC OF LIBERIA

SAMUEL HOLDER, JAMES A. HOLDER, RICHARD N.

HOLDER, SARAH HOLDER, RICHARD I. HOLDER, et al., Appellants, v. JOSEPH F.
DUNBAR, Priest-in-Charge, J. E. MURRY, Senior Warden, SAMUEL

H. HARDY, Junior Warden, ALBERT PORTE, Recording Secretary, SARAH E. DUNBAR
and LOUISE H. PORTE, Vestrywomen, All Being Officers

of Christ Church, Crozierville, Appellees.

APPEAL FROM THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT,

MONTSERRADO COUNTY.

Argued

November 11, 12, 1947. Decided December 11, 1947. A corporation not formally
organized or chartered de jure may be deemed to exist

de facto. 2. The existence of a de facto corporation can be questioned only
by the state in a direct proceeding and cannot be collaterally

attacked. 3. When the Government has granted % land % to officers of an
unincorporated church, the grant will be deemed to have been

made to the church as a de facto corporation. 4. A de facto corporation may
acquire and hold title to real property. 5. A license

given by a church for burial of members of another church in its cemetery is
revocable absent a binding agreement to the contrary.

6. The amount of indemnification of an injunction bond is discretionary with
the court. 1.

On appeal from a decree granting an injunction
on application by officers of a church against members of an719
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other church, forbidding the latter

from continuing to enter petitioners' cemetery for purposes of burial of dead
after revocation of permission to do so, the injunction

decree was affirmed. pellants. MR. Court.

Benjamin G. Freeman and 0. Natty B. Davis for apT. Gyibli Collins for
appellees.

JUSTICE

SHANNON

delivered the opinion of the

The present appellees, as plaintiffs in the court below, instituted an action
of injunction

against the present appellants, as defendants below, on the 26th day of
November, 1946. The said defendants, having appeared, filed

their answer on the 21st day of December and the pleadings progressed to the
surrejoinder of the plaintiffs. The case came up for
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hearing before His Honor Judge Edward J. Summerville, then presiding by
assignment over the Circuit Court of the Sixth Judicial Circuit,

Montserrado County, at its March 1947 term. The injunction was perpetuated in
a decree entered on the 8th day of April following.

To this decree, the defendants excepted and prayed an appeal to this Court.
The bill of exceptions presents for our consideration

one count which reads as follows : "Defendants, after arguing the law
pleadings and making certain citations, submitted. His Honor

the trial judge reserved his ruling on the said law pleadings (see records of
court) . The ruling on the said law pleadings was made

on the 8th day of April, 1947, when the injunction was perpetuated.
Defendants took exceptions to the ruling referred to and prayed

an appeal to the Supreme Court of the Republic of Liberia, sitting in its
October term, 1947." Because of the condensation of the

bill of exceptions to one count only, we consider ourselves, in the decision
of

LIBERIAN LAW REPORTS
721

this appeal, restricted

to the points presented in the appellants' brief. But before entering upon
the consideration of the issues presented in that brief,

we shall recapitulate a succinct history of the facts in the case as shown by
the pleadings certified to us. In the year 1866, His

Excellency Daniel B. Warner, then President of the Republic of Liberia,
deeded to certain persons as wardens and vestry of Christ

Church, Crozierville, a parcel of % land % situated on the Caryesburg road
and containing 25 acres and also bearing the number 25, "to

have and to hold the above granted premises with all and singular the
buildings, improvements and appurtenances thereof and thereto

belonging to the said wardens and vestrymen of said church and their
successors in office." At the time of this grant from the Government,

the said church was not an incorporated body according to the law of this
country; but in the year 19133, the Legislature incorporated it, giving it
the right to the

acquisition, holding, and possession of property. From the time of the grant
of this property in the year 1866, the said church has

held and enjoyed undisturbed, undisputed, unquestioned, and quiet possession
of same. It appears that in the year 1927, the vestry

of said church passed resolutions wherein it is shown that a portion of this
25-acre grant was designated as a burial ground for

the members of said church; but it having been forcefully brought to the
attention of said vestry that the designated church cemetery

was "being regarded and used as a public graveyard in so much so that some of
the plots in it assigned to families of the church

were already filled and others nearly so," they resolved further that
immediately after the passage of these resolutions it should

be expressly understood that "none but members of the Protestant Episcopal
Church, communicant and baptized, are to be interred in

the cemetery thus designated.”™ It further appears from the pleadings that no
allotment of a portion of this designated cemetery of

said church has
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been given or made to any family or families who are not members of Christ
Church except

to Reverend Joseph R. Clarke of the Methodist Church who, upon his proper
application made therefor, was granted the permission to

bury his dead within the designated area. In face of the above facts which
are well known to the defendants, the plaintiffs, having

objected and refused to the defendants and their privies the privilege of
continuing to bury their dead on said % land ™%, the defendants

have defiantly and in utter disregard of the rights and protests of
plaintiffs continued to bury their dead on said premises. On

the basis of the foregoing alleged facts which the plaintiffs regarded as
sufficient equitable reasons, they applied to the courts

for a writ of injunction against the defendants, their agents and privies, to
enjoin and restrain them from entering upon the said

premises for the purpose of burying their dead or in any manner interfering
with the gquiet and peaceful possession of the plaintiffs.

Out of fairness it must be noted that the above facts have been gathered from
the complaint of the plaintiffs, to which the defendants

filed an answer containing ten counts; but all these counts appear to raise
issues of law and not of fact against the right of the

plaintiffs to maintain the action. Since, as we have already said, we
consider ourselves restricted to the review of these points

only as presented in the appellants' brief, we do not propose to open up
their answer in its entirety. And so we pass on to said

brief, Count z of which reads as follows : "Appellants submit that the mode
in which actions of injunction are commenced is specifically

set forth by our statutes, and that appellees, plaintiffs in the court below,
did not follow this mode because, in their complaint,

instead of praying for a writ of injunction in the manner prescribed by
statute, they prayed for the issuance of a writ of summons."

Counsel's attention having been called to the fact that the issue contained
in this count of the brief did not appear

LIBERIAN
LAW REPORTS

723

to have been raised in the answer for the court below to have passed upon,
yielded the point and waived said count.

However, upon inspection of the complaint, it is discovered that it prayed
both for a writ of injunction and a writ of summons. Count

z reads as follows : "Appellants submit that the deed upon which appellees
claim title to said property is not a deed that would

give them such title because said deed was executed long before appellees or
the institution which they set themselves up as representing

was made a corporate body. It is a fundamental principal of law that only
corporate bodies, whether religious or otherwise, can own

real estate; and until such a body has, by legislative enactment, been
constituted as a corporate body or organization, it cannot own real estate,
nor can it sue or be

sued. It follows then that since the deed in gquestion was executed at the
time and prior to said body being a corporate body, the
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title sought to be vested by the said deed could not and cannot legally vest
in appellees, because at such time they did not constitute

a corporate entity." The contention set forth in this count is not that the
title given Christ Church is questionable or that the

present vestry are not what they profess themselves to be, that is, of the
same church to which the grant was made in 1866 and natural

successors, but rather that, the grant having been made at the time when
Christ Church was not incorporated, the right of succession

cannot legally inure to this present vestry who are functioning under an act
of incorporation instituted after the grant of the % land ¥

in question in 1866. In support of this contention, counsel cited the
following authority, which we quote : "The doctrine in relation

to de facto corporations does not prevent a collateral attack on the right of
a corporation to exercise a franchise separate and

distinct from the franchise of being a corporation; nor
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does it prevent an attack upon the power of

a corporation, assuming its corporate existence to exercise a particular
power, such as the power to take and hold real estate, or

upon the wvalidity of a contract entered into by it." 14 C.J. 211-212
Corporations § 218. It does not appear to us that this citation

of law has any relevant and pointed bearing upon the issue involved in Count
z of appellants' brief. However, for the purpose of

what we are counterposing, we deem it necessary to state that, generally,
corporations are classed into two divisions : corporations

de facto and corporations de jure; and the distinction made between them is
as follows : "A corporation may exist in fact without

being legally constituted. Such a corporation is called a corporation de
facto, as distinguished from a corporation de jure. A corporation

de jure is a corporation which is in all respects legal ; a body which has a
right to corporate existence, and to exercise corporate

powers, of which it cannot be deprived, even by the state in a direct
proceeding, contrary to the terms of its charter. A de facto

corporation, on the other hand, is an association which actually exists for
all practical purposes as a corporate body, but which,

because of failure to comply with some provision of the law, has no legal
right to corporate existence as against a direct attack

by the state. It may be ousted in a direct proceeding brought by the state
for that purpose, but with a few exceptions which will

be explained later it has a corporate existence even as against the state on
a collateral attack, and as against individuals and

other corporations, whether they attack its right to corporate existence
collaterally or directly." 14 C.J. 204 Corporations § 215.

Further, we have : "The general rule, supported by an almost unanimous
consensus of judicial opinion, and sometimes expressly declared

by statute, is that the legality of the
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existence of a de facto corporation can be gquestioned only by

the state in a direct proceeding, and cannot be collaterally attacked or
litigated in actions or proceedings between private individuals

or other corporations or between them and the alleged corporation itself.
"The doctrine in relation to de facto corporations is based

upon the principle that the state, which alone has the power to incorporate,
may waive irregularities in the organization of corporations,

and so long as the state remains inactive in the premises others must
acquiesce." 14 C.J. 204-207 Corporations § 216. It follows

therefore that in 1886, Christ Church, Crozierville, was a de facto
corporation to which the State, which could only directly raise

the issue of its legal character, granted property through her wardens and
vestry with the right "to have and to hold the above granted premises with
all and singular

the buildings, improvements and appurtenaces thereof and thereto belonging to
the said wardens and vestrymen of said Church and their

successors in Office." If the said Christ Church, Crozierville, was at the
time of the grant an unincorporated religious society

or church, the state must have recognized its existence as a de facto
corporation in making this grant and thereby it waived any

and all possible irregularities in its organization ; and, as long as said
state remains inactive in the premises, others must acquiesce.

It is a legal conclusion that de facto corporations are capable of acquiring,
holding, and possessing property both real and personal.

"Since the legality of the existence of a de facto corporation cannot be
questioned except in a direct proceeding by the state, a

de facto corporation is a reality and has a substantial legal existence, and
the general rule is that such a corporation can make

contracts, purchase, hold, and convey property, incur liabilities ex
contractu and ex delicto, and sue and be sued, to the same extent

and in the same manner as if it were a cor-
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poration de jure." 15 C. J. 208 Corporations § 217. Coming

to count 3 of the appellants' brief, we have the following : "Appellants
submit further that the deed upon which appellees claim

title to said ®land ¥ is both voidable and void because said deed is
contradictory, that is to say, in the premises of said deed the

property was granted to certain persons named as wardens and vestrymen of
Christ Church, Crozierville, which was not at the time

a corporate body so as to give succeeding wardens and vestrymen of Christ
Church a right to said title. Hence, if at all the grantees

in said deed had any title, it was a life estate or an estate for as long as
they were wardens and vestrymen of said Christ Church,

Crozierville. But in the habendum of said deed, the grantees are not only
shown to have been given title, but title with remainder

to their successors, which conditions could not have legally obtained in face
of the circumstances surrounding the execution of said

deed, and which circumstances, the premises of said deed confirm and
harmonize with." It is again difficult to understand what the
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appellants seek to contend, in this count of their brief, which would
harmonize with their answer and rejoinder on record. For this

reason, after pointed questions to their counsel whilst arguing before this
Court, the said count was not stressed. However, we desire

to point out that since the existence of Christ Church, Crozierville, at the
time of the granting of the deed in 1866, as a de facto

corporation has been shown, this would warrant property grants to it. And it
could hold such property through its wardens and vestrymen,

with remainder of succession in them. The later incorporation by an act of
the Legislature of the said de facto corporation indicates

the lack of successors and a want of existence, or that, under the
circumstances, a grant of % land % made by the government previous

to the incorporation must subsequently and consequently revert to the
Republic.
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Further, under the law

cited supra this Court cannot favorably pass upon attacks made collaterally
upon the legal existence of Christ Church, Crozierville,

in these proceedings. Count 4 reads as follows : "And also because appellants
further submit that the ruling which discarded Counts

6, 7, 8, and 9 is erroneous because as appellants contended in said count

(I) the deed was executed contrary to the principle of

law controlling the execution of deeds ; (2) appellees, plaintiffs below,
were guilty of laches when they sat down for 50 years or

more without objections; and (3) the bond executed by the appellees in the
court below was insufficient to indemnify appellants,

defendants below, since the sum of $200 named therein was far too small."
Following the method of appellants' counsel who argued this case in disposing
of such

issues in reverse order, we say that the question of the bond given by the
appellees, plaintiffs below, in point of indemnification

is so unfounded and the principle involved so elementary, that even the trial
judge declined passing upon it. In injunction proceedings,

there is no set scale whereby the amount of an injunction bond to be given by
a plaintiff is to be computed but, rather, the requiring

and giving of said bond, together with the amount to be inserted as
indemnification is left discretionary with the judge. It is therefore

our opinion that if defendants considered the amount of $200 as named in the
said bond insufficient to indemnify, they should have

moved the court for justification of bail instead of moving the dismissal of
the action because of this claimed defect or insufficiency.

It does not appear to us that plaintiffs, now appellees, have been guilty of
any laches in the manner asserted in defendants' answer

and rejoinder. Plaintiffs took the position that defendants had buried their
dead on the said tract of % land % with plaintiffs' consent,

but that for reasons shown in their resolutions passed in the year 1927 and
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pleaded in their complaint,

they subsequently decided to withhold the continuation of this permission and
so informed the defendants. It cannot be said that

a person who has the right to grant a privilege or to give a permission has
not the same right to withdraw said grant of privilege

or permission except where precluded by some contract or mutual
understanding. The contention that the deed in question was issued

and executed contrary to the principles of law controlling the issuance of
deeds savors of a collateral attack upon the validity

of said deed, which is not permissible under the law and circumstances shown
already in this opinion. The fact that appellants did

treat with the church in seeking to get permission to bury their dead on this
tract of % land ¥ which was deeded to said church by the

Government, as was pleaded but not controverted or denied, is sufficient to
estop against said appellants from now questioning or

attacking the legal character of Christ Church at the time the grant was made
to it through its wardens and vestrymen. Under the

circumstances, we feel ourselves with no alternative but to affirm the decree
of the lower court perpetuating the injunction with

costs against appellants. And it is hereby so ordered.

Judgment affirmed.

OPENING ADDRESS OF CHIEF JUSTICE A. DASH WILSON, SR.,

AT THE MARCH TERM, 1965 BRETHREN OF THE BENCH AND GENTLEMEN OF THE BAR: Just
about two months ago, in a spectacular, historymaking

event, the first Temple of Justice in the Nation was dedicated. This was
followed by fraternal feasting among jurists and lawyers,

honored by the presence of President Tubman, who is also a lawyer and jurist,
and by what appeared, most encouragingly, to be an

awakening of a renewed life in the National Bar Association. We desire to
record here our appreciation and thanks for the noticeable

cooperation given to the President of the National Bar Association,
particularly by Counsellor C. L. Simpson, Sr. The dedication

ceremonies were marked by very important and illuminating addresses.
Highlighting them all was that made by President Tubman, in

his formal acceptance of this magnificent building from the Secretary of
Public Works and Utilities and in turning same over to us.

These addresses were replete with commitments and promises, especially the
address by us in which we pledged to use our best endeavors

to make this building worthy of the name it bears. Perhaps the congestion
under which we were formerly compelled to work, the unsuitable

and inadequate office space and facilities, the lack of privacy even for
conferences on major judicial matters, and the alarming

shortage of qualified personnel contributed in some degree to the v ery slow
progress in the implementation of the many plans we have continuously
recommended and suggested
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over the seven years since our elevation to the position we now hold.
Setbacks have not deterred

us, but rather have inspired us to a new determination and a greater sense of
responsibility ; and the enviable comfort we now enjoy

in our new official home has actually more than compensated for the
sacrifices and discomforts. Although we decided that the adjournment
ceremonies of the October 1964 term of this Court should be suspended until
after the dedication ceremonies took place, we meet today

for the first time since occupying this building, to formally open a term of
the Supreme Court and review en banc cases on appeal.

The admonitions, warnings, and appeals for cooperation, with corresponding
responses recorded at our dedication ceremonies are so

fresh in our minds that there is no need for repetition in a lengthy opening
address at this time. I can only express the hope that

we will subordinate our personal desires, likes and dislikes, and cooperate
in an unrelenting endeavor to make easy, cheap, and expeditious

the avenue of social justice to all. This cannot be accomplished if our
deliberations and decisions are swayed by interest either

for or against a party. Syntax and prosody go to the classical amplification
of the issues involved in a case; but the law and facts

in the case go more substantially to a fair and impartial admeasuring of
justice. This, I hope, will be our future guide and the

banner under which we must operate in disposing of issues brought before us
on appeal from our subordinate courts. Since our last

adjournment, a situation has developed in our circuit courts which has
brought under our consideration several complaints and requests

for intervention. I refer to the Tenth Judicial Circuit, where jurors who
served during the November 1964 term were again summoned

into service at the February 1965 term (notwithstanding the statute which
prohibits a citizen from
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serving

as a juror more than once in a year) because presentments made by the grand
jury at the November term of court could not be finalized

by return of the indictments drawn on these presentments. Since the
presentments had not been timely returned to the county attorney

after clearance by the Department of Justice at Monrovia before the
adjournment of the November term, it was felt that only the grand

jury which had made the presentments was authorized to present the
indictments to court. In this confused state of affairs, the assigned

judge at the February term (though the resident judge of the circuit)
disclaimed responsibility and charged the blame to the judge

who presided at the November 1964 term of court. Such accusations and
counteraccusations did not serve to clear up the prevailing

confusion. A very interesting and embarrassing situation could develop if a
presentment was venued before the judge who presided

over the November 1964 term of court and the indictment which was drawn on
said presentment, but presented at the following term



of court, was venued, or could not but be venued, before a different judge
presiding over the February 1965 term. I prefer not to

make any further comment on this, since it is obvious that such a situation
cannot but invite confusion and embarrassment to the

circuit courts. Unless it is true, though denied by the judge who presided
over the November term of court, that the judge, before

retiring from his assignment, gave instructions that the same grand jurors
must again be summoned to attend upon the February term

of court, the clerk of court cannot escape responsibility for this situation
since, because of many irregularities complained of

to me against clerks of courts in summoning persons to attend upon court,
they have been ordered and instructed to forward the proposed

venire to our administrative office at least a month in advance of service so
that, with the aid of records made in this office of previous venires, we can
determine

whether
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or not any of the persons so listed are elibible to serve at that term of
court. Some of the

clerks have avoided complying with these instructions, obviously for the
purpose of perpetuating some of the irregularities from

which they materially benefit. I give this as a final warning; and 1 promise
disciplinary measures against any clerk of court who

neglects promptly and regularly to carry out the instructions previously
given concerning the drawing of venires for attendance upon

as jurors. Statistics furnished us by the clerk of the Supreme Court show
that most of the cases determined at the last term of this

Court have gone without returns on the calendar indicating whether or not the
mandates of this Court have been carried out by judges

of subordinate courts. This is an act of disobedience and therefore
contemptuous. Circuit judges who have not made returns to mandates

sent down to them since the adjournment of our last term of Court must have
such returns in the

clerk's office before the end of

the current month. Failure to do so will subject the delinquent judge to a
penalty. Because of the creation of four additional counties

and magisterial areas within those new counties and in some of the old
counties, the volume of work in the service of judiciary has

considerably expanded. According to a

very comprehensive report by our statistician, James G. Mooney, the following
situation exists.

There are four additional circuit courts added to the six that were already
in existence, thereby bringing the number to ten, plus

one tax court, operating in Monrovia. For the information of the public, it
is only in the County of Montserrado that civil and criminal

jurisdiction are exercised by separate circuit courts ; the circuit courts of
all the other counties exercise both civil and criminal

jurisdiction. The magisterial courts have now increased to zo in number--an
increase of four over the previous year--although we

understand that there are other magistrates function-
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ing in areas about which we have not officially
been informed. The report of the statistician also discloses that clerks of
courts in the four new counties have neglected sending
in reports as the rule requires and that this also applies to returns from
some of the circuit judges in these counties. Our attention
has also been drawn to failure on the part of revenue justices to submit
reports. It will become necessary, i1f this delinquency continues,
to hold up the salary checks of these officials until their reports are
received. To give a correct picture of the trend in the disposition

of cases docketed in our courts from September to December, 1964, we note
the following : Criminal courts: cases docketed 829;
decided 43 ; still pending 786; fines $252. Civil cases docketed:2,183 ;
decided 92 ; pending 2,091; fines and taxes, $385.55. Magisterial
courts: cases docketed 499; decided 308; pending 191 ; fines $1,893.50.
Probate courts: cases docketed 993 ; decided 860; pending
133 ; fines and taxes $24. Traffic courts: cases docketed 328; decided 273 ;
pending 55 ; fines $4,119.50. Revenue tax court: cases
docketed 839; decided 56; pending 781 ; fines and taxes $10,305.12. At the
commencement of the October 1964 term of this Court, there
were 46 cases on our docket; 24 of them were disposed of ; 15 with opinions
and judgments ; nine judgments without opinions ; leaving
still 22 cases which, when added to the cases that have since reached the
Supreme Court, total 34 on the trial docket and four on
the motion calendar. The returns calendar lists 51 cases, most of them
without returns from the subordinate judges; hence the warning
already struck in this opening address. Following the resignation of
Associate Justice James

A. A. Pierre, it pleased the President
of Liberia to prefer
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and commission Counsellor Clarence L. Simpson, Jr. to fill this wvacancy. In a
very impressive

and formal ceremony, this very brilliant accession to the bench was gowned,
was capped, and seated on the bench of the Supreme Court

on March 9, 1964. This was in the old building on Broad Street from which we
moved into this Temple of Justice. For the short period

we have had the pleasure of associating with Mr. Justice Simpson, he has
demonstrated qualities of studiousness, intelligence, and

humbleness of character ; a willingness to cooperate which has indeed
contributed considerably in bringing about continued brotherhood

and friendly accord on this bench. I wish, for the members of the bench, and
for myself in particular, to record our special appreciation

for this attitude of our colleague and entertain the hope that our
association and brotherhood will become more closely cemented

and continue in an atmosphere that admits of no toward each other, but that
we will cooperate continuously in the furtherance of

justice and thereby conserve the interest of the general public. Before
closing this address, I wish to make special mention of the



extraordinary service performed in the fulfilment of his assignment by Mr.
Justice Lawrence E. Mitchell who, in less than 5 weeks

since his assignment as Chambers Justice, has reduced the Chambers docket by
about 28 cases, the highest number of cases disposed

of in such a short period of time by any Chambers Justice since my connection
with this bench. Mr. Justice Mitchell is deserving

of congratulations for the extraordinary time and labor put into this
assignment whilst at the same time sacrificing the companionship

of his relatives at home in the discharge of the duties that his loyalty to
this administration, the judiciary service, and the general

public demanded of him. The belated passage of the 1965 budget has delayed
ascertainment of the exact amount that will be available

for
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the judiciary service for the current year. The staffing of this new building
and the readjustment

and reallocation of our staff remains yet to be completed ; but we hope to be
able to do so very soon and in a manner that will secure

greater efficiency. I call upon members of the bar to cooperate and promptly
discharge their duties towards their clients and the

Court so that this session will be characterized with speed, fairness, and
impartiality. God save the State and prosper Jjustice and

fairness toward and amongst all men! I now declare the March 1965 term of the
Supreme Court duly opened for the transaction of business.

Johnson et al v Early et al [1965] LRSC 24; 17 LLR 3 (1965)
(15 June 1965)

CASES ADJUDGED
IN THE

SUPREME COURT OF THE REPUBLIC OF LIBERIA
AT

MARCH TERM, 1965. MARIE DAVIES-JOHNSON, MARY BRIGHT, and NANCY
BRIGHT-KNIGHT, Appellants, v. LUCY EARLY, JEANNIE MINOR, JOHN MINOR, SARAH
MINOR, J. PRINCE NELSON, JAMES H. MORGAN, MADLINE MORGANBOYMAH,

MARY MORGAN, and HENRIETTE MORGAN, Appellees.

APPEAL FROM THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, MONTSERRADO
COUNTY.

Argued

April 6, 1965. Decided June 15, 1965. 1. Absent abuse of discretion, the
trial court's refusal to order that the jury be kept together

until discharged is not reversible error. 1956 CODE 6 :536. Z Violation of
the statutory requirement that a judge recuse himself

for personal interest renders the judgment void. 1956 CODE 18 :65. 3. An
unprobated deed is not necessarily void. 4. Fraud in the



execution of a deed may be asserted in an ejectment action.

On appeal from a judgment for defendants in an ejectment action, the
judgment was affirmed.
0. Natty B. Davis for appellants. for appellees.

J. C. N. Howard

MR. JUSTICE
Court.

SIMPSON

delivered
the opinion of the
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On November 20, 1961, the appellants herein filed an action of ejectment in
the

Circuit Court of the Sixth Judicial Circuit, Montserrado County, against the
present appellees for the recovery of a 15-acre block

of % land ¥ devised to appellants by the will of their father, W. 0. D.
Bright, Sr. In support of their claim of title to this tract

of L land ¥ situated at 0ld Congotown, Montserrado County, appellants made
profert a warranty deed from appellees to appellants' father.

This deed was executed on January 22, 1931, and bore the names of Peter
Minor, Lucy Early, and Jeannie Minor as grantors. The deed

shows that none of the purported grantors were lettered ; they presumably
signed through agents. Their respective signatures were

witnessed by J. W. Duncan, J. S. B. Parsons, Sr., and W. Davies Jones.
Appellees in their amended answer alleged that some of the

necessary parties-defendant had been omitted from the writ issued with the
complaint. Thereupon appellees proceeded to name the parties

who they contended should have been joined as defendants predicated upon
their interests in the property. In addition, appellees

made profert a deed from the Republic dated May 21, 1865, conveying 5 acres
of L land ¥ to Lewis Minor. Appellees alleged that no other

property which had not been sold had devolved to them. They took the position
that in the premises the purported deed upon which

the action was founded constituted a fraudulent contrivance since neither
their predecessor nor themselves had fifteen acres of Lland

to convey. In addition to the above defenses the appellees contended that the
grantee named in the deed made profert by appellants

was the commissioner of probate and as such had personally presided over the
court when this matter affecting his interest was adjudicated

although it was legally incumbent upon him to request the nearest stipendiary
magistrate to preside over said proceeding. The most

strenuous point of contention on the part of
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appellees was to the effect that they had neither signed

nor authorized the placing of their signatures upon the deed made profert by
their adversaries. Appellants contended that the allegations

of appellees in respect of not having sold the properties were false and
misleading. Judge Joseph P. Findley ruled upon the law issues

raised in the pleadings and subsequently ruled the case to trial as to
certain facts that had been dealt with in the pleadings at

the commencement of the trial. Appellants' counsel requested the trial judge
to have the empaneled jury kept together during the

conduct of the trial. The trial judge denied this request, stating that there
was no suitable accommodation available for the jurors'

sleeping and eating and that therefore the court in its discretion would not
order the jury to be held together in the courthouse.

The appellants appealed this ruling to us and we shall pass upon its
Correctness. At the trial of the case, testimony was adduced by appellants in
support of their claim

as laid in their complaint filed in the court below. Thereafter the witnesses
of appellees testified that they never executed a deed

to appellants' ancestor and that this would have been physically impossible
because the deed in their possession for Block No. 10

(the block in which appellants contend the subject % land % is situated)
conveyed only five acres and not 15 acres as contended by appellants.

After parol and documentary evidence had been introduced by both parties, the
jury returned a verdict in favor of appellees which

was subsequently confirmed and final judgment rendered thereon by the trial
court. Predicated upon exceptions taken to both the final

judgment and the verdict of the jury upon which it was rendered, an appeal
was taken to this Court of last resort for the review

of the several rulings and judgment of the court below based upon a Tocount
bill of exceptions. In our opinion, the following questions

of law are involved in this appeal.

6
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1. Should the trial judge have granted the request of appellants that

the jury be kept together until final disposition of the case? 2. Is a
warranty deed invalidated by the fact that the commissioner

of probate, an interested party, presided over the probation of the deed, and
was the trial court's charge to the jury on this point

contrary to law? 3. May a defendant in an action at law avail himself of an
equitable defense to serve as a collateral attack in

bar of plaintiff's claim? The first question we shall treat upon firstly. Did
the trial judge err in denying the request of appellants

that the empaneled Jjury be kept together at the courthouse for the duration
of the trial? In order to deal with this issue we refer

to the statute controlling juries in civil causes. We shall quote the statute
verbatim for the benefit of the present opinion : "Every

jury, including the alternate jurors, shall be kept together from the time it
is sworn or affirmed until it renders a verdict and

is discharged ; provided, however, that only such alternate jurors as have
been substituted for regular jurors according to the provision
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of section 530 above shall participate in the jury's deliberations, and the
other alternates shall be discharged when deliberations

commence; and provided further that when a mixed jury is not engaged in
hearing evidence or in deliberation, a room shall be provided

for the female jurors separate from that for the male jurors. All jurors,
including the alternate jurors until discharged, shall

communicate only with the constable or bailiffs sworn to attend them. The

judge
at the trial may, however, dispense with any of these
requirements. [Emphasis added.]

"Every jury, including the alternate jurors, shall be entitled to food,
water, light, and such other

necessities as the Court may direct." 1956 CODE 6 :536 It is evident that the
above statute requires that juries in
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civil causes be kept together from the time they are sworn until discharged.
However, the same statute makes it discretionary

with the judge to dispense with any of the requirements. In the present case
the judge predicated his determination upon the unavailability

of proper sleeping quarters and food for the jury. Since it has not been
shown that the circumstances attending this conclusion were

such as to admit of an assertion of abuse of discretion, the ruling of the
trial judge must be affirmed. Let us now center our attention

around the second main issue presented by appellants. It is contended that
the title deed upon which the claim of appellants rested

discloses that it was probated in the court presided over by W. 0. D. Bright,
Sr., as commissioner of probate and that the law prescribes

otherwise in instances wherein the judge presiding has a personal interest in
the case. Since our statutes are explicit on this point, let us advert to
them for guidance. We quote : "When a Judge of a Monthly and Probate Court is
interested in any matter pending

before the Court over which he presides, the clerk of such Court shall summon
the justice of the peace or stipendiary magistrate

who has seniority in tenure in that jurisdiction to hear and determine such
matter. A justice of the peace or stipendiary magistrate

who presides in a Monthly and Probate Court under this section shall receive
two dollars per day as compensation." 1956 CODE 18:65.

Since the controlling statute thus requires the probate commissioner to
rescue himself and defer to a justice of the peace or stipendiary

magistrate when the commissioner has a personal interest in a matter before
the court over which he presides, what then is the legal

effect (a) upon the particular proceeding over which he presides in violation
of express statutory provision, and (b) upon the deed

thus probated? In Ware v. Republic, 5 L.L.R. so, 54 (1935) , this Court
quoted with approval the following language from Chambers

v. Hodges, 23 Tex. lo4:
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"We conclude, that the presiding judge being interested, was absolutely
incapacitated

to take cognizance of, or sit in the case. The consent of parties could not
remove his incapacity, or restore his competency against

the prohibitions of the law; which was designed not merely for the protection
of the party to the suit, but for the general interests

of justice. And, consequently, the judgment rendered by him was nullity and
left the case remaining undisposed of, as completely

as if the judge had not been present at the court." The position assumed by
this Court in the Ware case, supra, was confirmed in

Republic v. Harmon, [1935] LRSC 28; 5 L.L.R. 3 00 (1936), and in Howard v.
Dennis, [1937] LRSC 5; 5 L.L.R. 375 (1937). In both of those cases this
Court held that nothing less than the cold neutrality of an impartial judge
must prevail at all

times. Having established that the act of the probate commissioner was a
legal nullity, what effect did this have upon the wvalidity

of the deed? In the estimation of this Court, the mere failure to probate and
register a deed does not render same a totally wvoid

instrument but only voidable as against a third-party bona fide purchaser for
value who has only probated his deed and had same registered

in accordance with Section 6 of the Property Law (1956 CODE 29:6). In other
words, the failure of a grantee to have his deed duly

probated and registered is not a defense available to his grantor in an
action of ejectment. Before moving away from this question,

let us touch upon the objection by appellants to the judge's charge
concerning the validity of the deed. First we shall quote the

relevant portion of appellants' brief. "Appellants submit that it was
reversible error for the trial judge to have sustained the

attacks made by appellees, defendants below, on the deed in question

that the deed was ordered admitted to probate by appellants'

late father who was judge of the Monthly
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and Probate Court, Montserrado County, at the time, and therefore

it was invalid." Let us turn to the judge's charge to the jury on this score,
and we quote: "The evidence shows that this is a deed

that was sold to W. 0. Davies-Bright and that he as probate judge, probated
said deed. Well, it is left with you to say whether he

has interest in his own deed or property that he bought; then he could not
legally have entered the deed into probate as judge."

Nowhere did the trial judge charge the jury that the deed was invalid as a
matter of law; therefore the contention of appellants

is neither legally nor factually sound. Having dealt with the foregoing
issues, we shall now concentrate our efforts upon the one

given the most argument before us. May a deed be assailed in an action at law
by the invocation of an equitable defense which ordinarily

should be employed in chancery? At first blush this appears to be a most
difficult question; however, same should be dealt with by

having recourse to our statutes, the reported cases determined by this Court,
and the general common law. In the present case, appellants
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alleged in an action at law that they bought a certain tract of % land ™% from
appellees or their privies. Appellees answered that they

never sold their property to the ancestor of appellants and that the deed
relied on by appellants was a fraudulent contrivance. Appellants

thereafter contended that the defense of fraud is not available in an action
at law and that therefore the instant action at law

should first be determined, after which the appellees might petition a court
of equity for relief against fraud by a bill for cancellation.

What does our Civil Procedure Law say about the pleading of defenses? We
quote: "A defendant shall state in short and plain terms

his defenses to each claim asserted by the plaintiff in his complaint and
shall admit or deny the averments
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on which the plaintiff relies." [Emphasis added.] 1956 CODE 6 :292. Here the
plaintiffs have relied upon a deed which defendants

contend is fraudulent and tainted by forgery. What has our Supreme Court said
on this issue of fraud? The first reported case in

which the issue of fraud was dealt with by this Court is Page v. Jackson, 2
L.L.R. 77 (1912). In that case we were concerned with 'a bill in equity for
the cancellation of a lease. The moving party was the party against

whom the fraud had been allegedly perpetrated. The second time that this
issue in respect of fraud and the cancellation of an agreement

was presented to this Court for adjudication was in Nassre v. Elias, 5 L.L.R.
Io8 (1936), wherein Mr. Chief Justice Grimes, in delivering

the opinion of the Court, expounded upon equity jurisdiction. It was then
held that there are three classes of jurisdiction in respect

of equity, namely : ( ) concurrent; (z) exclusive ; and (3) auxiliary or
supplemental. Continuing, the Court held that not only was

equity jurisdiction, as same relates to cancellation and reformation of
contracts, exclusive to that division of law, but further,

equity possesses the inherent power to grant relief either through the
rescission of a contract or the cancellation or reformation

of a written instrument. The facts in that case dealt with a bill in equity
for cancellation of a contract and for relief against

fraud. We should like to draw attention to the growth pattern of equity
jurisprudence in this jurisdiction as regards fraud. The

above-cited suits, together with Henrichsen v. Moore, 5 L.L.R. 60 (1936),
were instituted in the equity for relief against fraud. The first time that
we find a defendant availing himself of an equitable

defense in respect of fraud in an action of ejectment, which is an action at
law, is in Beysolow v. Coleman, [1946] LRSC 4; 9 L.L.R. 156 (1946), where
the trial court disallowed the introduction of evidence by the defendant to
establish the existence of
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fraud allegedly perpetrated in the execution of a warranty deed. This Court
speaking through Mr. Justice Russell in

reversing and remanding the case held that when fraud is alleged a jury must
pass upon the evidence in support of the allegation.

This constitutes the first recorded case in this jurisdiction wherein this
Court sanctioned the invocation of an equitable defense

in an action at law. The next case following the pattern begun in the Page
case, supra, 1s Banks v. Hayes, lc- L.L.R. 98 (1949).

Here again this Court was requested to affirm a judgment cancelling a
warranty deed for fraud. Mr. Justice Reeves quoted with approval

the following authority. "A court of equity will not permit one party to take
advantage and enjoy the benefits of an ignorance or

mistake of law, by the other, which he knew of and did not correct. While
equity interposes under such circumstances, it follows

a fortiori that when the mistake of law by one party is induced, aided, or
accompanied by conduct of the other more positively inequitable,

and containing elements of wrongful intent such as misrepresentation,
imposition, concealment, undue influence, breach of confidence

reposed, mental weakness, or surprise, a court of equity will lend its aid
and relief from consequences of the error." 2 POMEROY,

EQUITY JURISPRUDENCE 1727 § 847 (4th ed. 1918). Having now shown the growth
pattern in our courts, let us turn to the common law

of general application for a determination of whether or not our statutory
promulgations and the pronouncements of this Court pursuant

thereto are declarative or in derogation of the common law on this score. As
a general principle of law, fraud is a defense available

in a court of equity. "The common law rule excludes all defenses from an
ejectment action except those that are legal, and this rule

still obtains in the absence of statute, where the distinction between
actions at law and suite in
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equity

is preserved, and was recognized in the Federal Courts. Under the Federal
Rules of Civil Procedure adopted in 1938, a party may state

as many separate claims or defenses as he has, regardless of consistency and
whether based on legal or equitable grounds, or on both.

Where the common-law rule prevails, the defendant may not interpose the
defense that the conveyance to the plaintiff was obtained

by fraud or perjury or that a trust was created in the plaintiff for the
defendant when plaintiff gave a title bond for the conveyance

and the consideration was paid. In many of the states at the present time,
however, either by reason of the abolition of the distinction

between courts of law and equity or by virtue of express statutory
provisions, equitable defenses may be made to the action ; and

in some jurisdictions not only may an equitable defense be set up, but
equitable relief may be demanded on the part of the defendant,

against plaintiff. Even in those jurisdictions where equitable defenses are
not permitted, circumstances may arise which require



their recognition. Thus it has been held that the owner of an equitable
estate who has paid off a mortgage on his own account and

for his own benefit may set up the outstanding mortgage as a defense to an
action of ejectment.” 18 Am. Just. 56-58 Ejectment § 6o.

"On the other hand, there is authority to the effect that a deed produced to
make title or relied upon by either party to the action

as a link in the claim of title may be attacked for incapacity in the maker,
and there would seem to be no question as to the right

of either party to attack the deed under which his adversary claims by
showing fraud in its execution, as where the instrument was

misread to the party signing it or where his signature was forged or obtained
by fraud." [Emphasis added.] 18 Am. JUR. 89 Ejectment §Iro. "The only fraud
permissible to be proved at law is
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fraud touching upon the execution

of the instrument, such as misreading, the surreptitious substitution of one
paper for another, or obtaining by some trick or other

device an instrument which the party did not intend to give." Ibid., fn. zo,
citing George v. Tate, [1880] USSC 68; 102 U.S. 564 (1880). This position in
respect of the availability of a generally accepted equitable defense in an
action at law where fraud in

the execution is alleged is further buttressed at 28 C.J.S. 895 Ejectment §
44 . The last point that we must deal with here is the question of forgery.
The law states that clear and convincing proof

is generally essential to justify the setting aside of a deed on the ground
that it is a forgery, a mere preponderance of evidence

being insufficient. Chapman v. Turner, 255 Ala. 423, 51 So. zd 867 (1951) ;
26A C.J.S. 71-72 Deeds § 203. Since the issue of the gquantum of proof was not
squarely raised in the bill of exceptions we shall not dwell further

on this point. In closing, this Court would like to state in clear and
unequivocal terms that ours is the task of reviewing legal

issues properly preserved for our determination thereon. In accordance with
the basic law of the % land™», the jury at the trial are

the sole judges of the facts. Where the trial has been regular, the verdict
true, and the facts presented to the jury sufficient

in law for them to formulate an intelligent opinion thereon, this Court will
not disturb the case by either remanding or reversing

the same. Therefore the judgment of the court below is affirmed and the clerk
of this Court is hereby commanded to send a mandate

to the Circuit Court of the Sixth Judicial Circuit, Montserrado County, for
enforcement of its judgment in conformity herewith. Costs

are ruled against the appellants. And it is hereby so ordered.

Judgment affirmed.

Van EE v Gabbidon [1952] LRSC 9; 11 LLR 159 (1952) (7
March 1952)
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D. VAN EE, Agent for OOST AFRIKAANSCHE COMPAGNIE, a Dutch Firm transacting
Mercantile Business in Monrovia, Appellant, v. SAMUEL
B. GABBIDON, Natural Guardian for his Minor Son JOSHU.SA GABBIDON, Appellee.
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APPEAL FROM THE CIRCUIT COURT OF THE SECOND JUDICIAL
CIRCUIT, MONTSERRADO COUNTY.

Argued January 24, 28, 1952. Decided March 7, 1952. A party in privity with a
lessor is estopped from

having a contract for the lease of lands to a foreigner voided on a claim
that such a contract is illegal.

On appeal from judgment

canceling a lease for a foreigner for thirteen years with an option to renew
for twenty years, judgment reversed.

R. F. D. Smallwood

ries for appellee.

for appellant. Richard A. Hendelivered the opinion of the
MR. Court.
JUSTICE SHANNON

The records certified

to us in this case present the following facts: Oost Afrikaansche Compagnie,
appellant, entered into a renewed lease agreement with

T. L. Richardson and Deborah T. Stubblefield, heirs of the late Maria A.
Richardson, for a parcel of % land % lying on Water Street in

the Commonwealth of Monrovia. The appellee in these proceedings is the
natural guardian of his minor son, Joshua Gabbidon, who, in

turn, 1is the legatee to said property by will of T. L. Richardson, one of the
lessors above-named. This renewed lease agreement was

entered into on February 15, 1937, for a period of thirteen years with an op-
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tion for a second term

of twenty years after the expiration of the first, both terms having the same
rental. It is also to be noted that, besides the monetary

consideration of yearly rentals to be paid as stipulated, the lease agreement
was executed "for and in consideration of a bonus of

seven hundred and twenty dollars ($720.00) equal (then) to one hundred and
fifty pounds sterling (ct 150.0.0.) paid to lessors by

the lessee." The receipt thereof was duly acknowledged at the time of the
execution of the lease agreement and also noted therein.

The lessee, by virtue of this agreement, enjoyed gquiet and peaceful
possession of said demised premises for an unbroken period covering

the first term of thirteen years, paying rental therefor as per terms and
conditions of the lease. During this period both original

lessors died ; but T. L. Richardson, one of the lessors who outlived his
colessor, devised said premises by will to Joshua Gabbidon,

his grandson and the minor son of the appellee in this case, in whose
interest appellee appears herein. There is no record that the
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legality of this lease agreement was ever contested, either by the original
lessors, or by the legatee, until somewhere around the

year 1950, just before the expiration of the first term, and after the lessee
had given intimation of its desire to take advantage

of the second term of twenty years as stipulated. Appellee, acting for his
minor son, projected the question of the alleged illegality

of the lease agreement together with his view of the state of the said
agreement, which he considered closed. Because of disagreement

on this issue, appellee, for his minor son, Joshua Gabbidon, filed a suit in
equity against the Oost Afrikaansche Compagnie, lessors,

for the cancellation of said lease agreement. The rejoinder of the
respondents, now appellants, was the last pleading. The case came

up for hearing before Circuit Judge J. Dossen Richards, who decreed the
cancellation of the lease agreement in question. It is from

this decree that the matter is before us on appeal on a bill of exceptions
containing two counts.
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The

successor to the lessors, appellee herein, contends that the provision in the
lease agreement which grants a term of thirteen years

and another subsequent term of twenty years, a total of thirty-three years,
renders same illegal, unconstitutional, and against public

policy; and hence same should be canceled and said property revert to the
lessor's successor. The lessee contested the legal sufficiency

of this ; however, the trial judge, after hearing the case, decreed the
cancellation of said lease agreement. Before this Court, appellee's counsel
was asked

whether, hypothetically conceding that his contention was correct, he would
be, or should be, allowed to take advantage of his own

wrong, since the instrument which he seeks to have cancelled was undeniably
executed by the company and T. L. Richardson and Deborah

Stubblefield, and appellee is privy to said lessors. Appellee replied that,
under the law, and in equity, the doctrine of in pari

delicto does not apply against a party to an agreement which he seeks to have
cancelled as against the organic law of the % land % and

public policy. In support thereof he read common law which would have been
somewhat convincing in the absence of decisions of our

courts to the contrary. The trial judge seems to have ruled without
considering that some greater public good was subserved by such

a decree rather than by inaction. It is true that this Court has always
looked with disfavor upon lease agreements which have been

executed to cover periods of longer than twenty years, and has declared them
to be against the organic law of the % land ¥. Bingham v.

Oliver, i L.L.R. 47 (1870) , Couwenhoven v. Green, 2 L.L.R. 301 (1918) ; =z
L.L.R. 350 (1919). However, this has not been true where parties who were in
pari delicto have attempted to take advantage

of their own wrong. Instead, we find the following in the syllabus of West v.
Dunbar, I L.L.R. 313 (1897) : "A lease for lands to

a foreigner for fifty years, although repugnant to the Constitution, will not
nevertheless be set aside at the instance of a party

thereto;
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a party will not be allowed to impeach his own deed." There is no record that
this decision

has ever since been set aside or recalled notwithstanding the legislation of
1899-1900 which seems to have been enacted as a result

of the decision in the West case. In the more recent case of Couwenhoven v.
Green, supra, the lease agreement in question presented

more irregularities and illegalities than the one in this present case. In
the Couwenhoven case one of the illegal clauses read as

follows : "[s]hould the Constitution of Liberia ever become open for
foreigners to hold real estate in fee simple in Liberia, then

and from that date this deed shall entitle the lessee to have and to hold
said premises in fee simple, to them and their heirs forever."

Id. at 302. Nevertheless the Supreme Court did not cancel the lease, but,
instead, remanded the case "in order to allow the parties

to reconstruct the deed of lease by eliminating the illegal clauses in the
instrument, taking into consideration the equitable rights

of all parties concerned," requiring them to report to a later term of the
Court. The parties did not come to an agreement on the

terms of the lease, and, upon the lower court's making returns to that
effect, the matter was taken up by this Court which ordered

that the illegal clauses in the said lease agreement be eliminated, and
decreed an annual rental to be paid, thereby perpetuating

said lease instead of cancelling it as prayed. This Court always has been
hesitant and cautious in decreeing the cancellation of

lease agreements which have been entered into in good faith by parties, many
of whom have been foreigners who have invested capital

in our country. In so acting this Court feels itself serving the public good
and subserving public policy which, in this connection,

is to encourage investments that would conserve and maintain our economic
stability. Nevertheless this Court has not been loathe

to discourage any veiled
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attempt to subvert existing fundamental laws of the Republic, especially our
Constitution. Our probate courts are given the right to examine every
document which is the subject of admission to probate before

ordering it admitted. Many controversies could be obviated if our probate
courts would fairly, diligently, and correctly exercise

this right as our present Solicitor General, S. Raymond Horace, did when he
was Commissioner of Probate for Montserrado County, in

the matter of certain lease agreements then offered before him by Counsellor
H. Lafayette Harmon. Because of what has been stated

herein, we hesitate to affirm the decree of the lower court ordering the
cancellation of the lease agreement in issue at the instance

and upon a suit brought therefor by appellee, one of the parties in privy
thereto, who unreservedly admits, in his briefs, that he

is in pari delicto; especially when to do so would certainly be placing us in
the position to invoke the provisions of the Joint

Resolution of January 7, 1899 (L. 1899-1900, p. so), prohibiting the granting
of leases to foreigners in any places except ports



of entry and delivery. Perhaps our conclusions would have been different, and
where the proof was evident and uncontroverted we might

have found it necessary to invoke and apply the 1899 act, had the proceedings
been at the instance of an interested party other than

the lessor, now appellee. The decree of the lower court is consequently
reversed with costs against the appellee ; and it is hereby

so ordered.

Reversed.

Crusoe-Marsh v Morgan-Bedell [1971] LRSC 40; 20 LLR
334 (1971) (27 January 1971)

MAE CRUSOE-MARSH,

sole heir of Rebecca V. HensenCrusoe, Informant, v. MARY MORGAN-BEDELL, by
and through her husband, G. Earnest

Bedell, M. E. MORGAN-EARLY, ROSE JAMES, J. H. MORGAN, and HENRIETTA
MORGANDORLEY, by and through her husband, HENRY W. DORLEY, Respondents.
BILL OF INFORMATION TO ADJUDGE IN CONTEMPT OF COURT.

Argued April 20, 1971. Decided May 27, 1971. 1. A mandate to a lower court
from the Supreme Court, when fully executed by the lower court, terminates
the proceeding upon which it was predicated, and a subsequent

act by an interested party can only constitute the basis for other
proceedings and does not amount to a violation of the judgment

which the mandate ordered enforced. 2. It is the position of the Supreme
Court that by its conduct it will seek to preserve the harmonious

balance of government existing among the various branches of government
provided for by the Constitution.

In 1967, the Supreme Court

sent a mandate to the lower court ordering it to enforce its judgment in an
ejectment suit. A writ of possession put the successful

plaintiff onto the % land in dispute. Subsequently, the defendants in the
ejectment suit, it would appear, took possession of the land ¥

again. In 1968, plaintiff sought assistance in the matter from the office of
the President of Liberia, the results of which appear

inconclusive in the record. In May, 1970, the plaintiff filed a bill of
information seeking to have defendants adjudged in contempt

of Court and the relief provided her by the judgment of the Court enforced.
By virtue of the nature of the subsequent encroachment,

a new matter had arisen, the Supreme Court maintained, not within the
contemplation of its prior mandate, in addition, for the sake

of harmony among the various branches of government, the informant

334
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having previously sought Executive

assistance, the bill of information was dismissed. Richard A. Diggs for
informant. Tilman Dunbar and Steven B. Dunbar for respondents.

MR. JUSTICE MITCHELL delivered the opinion of the Court. In 1964, Rebecca V.
Henson-Crusoe, sued in ejectment Mary Morgan-Bedell,

et al. This action was filed in the Civil Law Court, Sixth Judicial Circuit,
and her case was heard on October 19, 1965, with judgment

resulting in favor of the plaintiff. Defendants excepted to the verdict and
judgment of the court below and announced intention to

appeal to the Supreme Court. The case having been placed on the docket of the
Supreme Court, it was assigned and bulletined to be

heard at the March Term, 1967. When called, the appellants did not appear and
under the Rule of Court, the case was dismissed and

the judgment of the lower court was ordered enforced by a mandate from this
Court to the lower court. The orders from this court,

according to its mandate, were executed, and the appellee was placed in
possession of the tract of ®land™¥ sued for on a writ of possession

issued out of the court below, to which a return was made. This, in our
opinion, closed the story as far as the orders from this

Court were concerned. Subsequently, it would appear from the submission filed
by the informant, that the identical defendants who

had vacated the premises which plaintiff had been possessed of, returned to
the same premises and occupied or reoccupied the same

tract of ®land™». On May 15, 1970, Mae Crusoe-Marsh, sole heir of Rebecca V.
Hensen-Crusoe, who had been previously
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possessed of the property according to judgment of the court below which had
been ordered enforced as aforesaid, filed

a submission in the office of the clerk of this Court substantially averring
the facts set forth above and seeking further relief

and the citation of defendants for contempt of Court. Respondents appeared
and filed their return, in which they averred that the

informant had already complained in the same matter to the President of
Liberia for his intervention in the aforesaid disputed matter,

and in consideration of her complaint, the President had referred the matter
to his Administrative Assistant for investigation, hence informant's
submission,

besides being mischievous, subjects her to be held in contempt of Court for
attempting to mislead the Court en banc, especially since

the informant had participated in the investigation before the Administrative
Assistant to the President. Her filing this submission

before the Supreme Court, therefore, is intended to initiate a clash between
the Executive and the Judiciary branches of Government.

Further, they alleged that informant sought to have the Supreme Court
exercise original jurisdiction over the matter, because the

mandate from this Court had already been enforced, and the Supreme Court is
not the proper forum for such complaint. Accompanying
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their said return, they made profert of a letter under the signature of
Thomas M. Teage, Administrative Assistant to the President.

"Dear Mrs. Early, "On the i1 1th day of March 1968, we wrote you a letter
asking you to call in our office on today, March 12, 1968,

for an investigation of a matter the President of Liberia has referred to us
for investigation reported to him by Mrs. Rebecca Hensen-Crusoe

; we note you failed to show up. "It is our further request that you will
please call
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at our office

on Thursday, March 15, 1968, at ten for the investigation. Please fail not to
appear. "Faithfully yours,

THOMAS M. TEAGE,

Administrative
Assistant to the President, R.L."

This letter, in itself, verifies the fact that informant was aware that the
judgment of this Court

had been completely enforced and there was nothing else to be done upon the
reoccupation of the ®land ¥ by the defendants, and took

her matter off the hands of the Court and referred it to the President.
Moreover, her submission made to this Court was not filed

until May 15, 1970, and the letter from Teague is dated March 12, 1968. "The
power of this government shall be divided into three

distinct departments : Legislative, Executive, and Judicial; and no person
belonging to one of these departments, shall exercise
any of the powers belonging to either of the others." Constitution of the

Republic of Liberia, Article I, Section 14th. This case

had been before this Court and the judgment of the Court had been enforced.
There was nothing left to be done in connection with

the enforcement of the Court's judgment or mandate. If defendants had
obstructed the mandate from this Court directing enforcement

of the judgment of the lower court, then they would have been liable in
contempt of Court, but after plaintiff had been possessed

of the ®land ¥ upon a writ of possession, any further infringement on her
rights was not conduct which rendered them liable in contempt.

When this case was called for hearing, informant's counsel said that he was
unaware of his client having taken the matter before

the President and if he had known that she had done so he would not have
appealed to this Court, and knowing the provisions of the

Constitution he wanted this Court to understand that he had no
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idea of the circumstances as they had

unfolded. Respondents' counsel maintained that the main intent of the
informant was to deceive this Court and develop between the

judiciary and executive branches of the Government and, therefore, she should
be held to answer in contempt. In fine, the reoccupation

of the *land™ in question was, indeed, a new matter, Mae Crusoe-Bedell, the
only surviving heir of Rebecca V. Hensen-Crusoe knowing

that the Court's jurisdiction had ceased over the matter, found her way to
the President for his executive intervention. Since this

was done without the knowledge and consent of her counsel, there seems to us
to be no reason for contempt to be adjudged against

him. However, since jurisdiction is not conferred by consent of parties, but
rather by law, and the Constitution provides that the

one branch of Government shall not interfere with the functions of another,
this matter having already been referred to the President of Liberia before
the submission was made

to this Court, we are of the opinion that the submission is void of legal
consideration and, therefore, is hereby dismissed with

costs against the informant.

Information dismissed.

Richardson v Stubblefield et al [1940] LRSC 5; 7 LLR 107
(1940) (20 December 1940)

CASES ADJUDGED
IN THE

SUPREME COURT OF THE REPUBLIC OF LIBERIA
AT

NOVEMBER TERM, 1940.

TOUSSAINT L. RICHARDSON, Appellant, v.

GEORGE W. STUBBLEFIELD and EDITH COLLINS-JONES, Executor and Executrix of the
Estate of the Late DEBORAH F. STUBBLEFIELD, Appellees.

APPEAL FROM THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT, MONTSERRADO
COUNTY.

Argued April 13, 17, 18, 1939, and November 26,
27, 1940. Decided December 20, 1940. 1. The common law provisions for joint
tenancy remain in vogue in this jurisdiction and our
courts must in all cases interpret a joint conveyance, unlimited by any
qualifying words, as one creating an estate in Jjoint tenancy
with its attendant doctrine of survivorship, and not a tenancy in common. 2.
To constitute joint tenancy four unities must coexist

These are unities of interest, title, time and possession. 3. Testator is
poWerless to make devise of % land™» in fee when said testator
possesses life estate only; therefore devise is void.
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Appellees applied to the lower court for probate of the will of the late.
Deborah Stubblefield. Appellant filed objections in that court to the
probate. The court overruled appellant's objections and admitted

the will to probate. On appeal to the Supreme Court, judgment reversed.
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Anthony Barclay for appellant.
and T. G. Collins for appellees.

William E. Dennis

MR. CHIEF JUSTICE GRIMES delivered the opinion of the Court. Unto Robert B.
and Maria A. E. Richardson were born three children in the following order:
John T.; Deborah F., the application to probate the last

will and testament of whom has led to the present litigation; and Toussaint
L., the objector who opposes the probate of said will

and is the appellant at this bar. The first vacant chair in this compact
little family circle was that left when the paterfamilias

died intestate on a date not stated in the record before us. It would appear
that sometime afterwards, between the twentieth day

of May and the fifth day of October, 1914, the materfamilias went to rejoin
her departed husband in the regions beyond the grave,

leaving behind a last will and testament executed on the former date and
admitted to probate on that last named date. And it is important

for us to record here that the estate which the late Mrs. Richardson disposed
of in said will had devolved upon her as the principal

devisee and residuary legatee of the estate of her father Thomas Smith. When
the curtain again arises upon what has developed into

an interesting little legal drama, we find Deborah F. Richardson, now
deceased wife of George W. Stubblefield, herself gone to rest,

also leaving a last will and testament behind her. Upon the application to
probate of the said last will and testament this litigation

was commenced. On the fourth of August, 1938, the youngest member of the
family, Toussaint, in pursuance of a caveat he had filed

on July 25, filed formal objections to the probate of the last will and
testament of his sister aforesaid. Pleadings against and

in support of said objections went as far as the rejoinder when, on August
31, the said objections
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were
withdrawn and amended objections filed in lieu thereof. These also progressed
to the rejoinder and the issues raised in these amended

pleadings were the issues which came on for trial in the Circuit Court of the
First Judicial Circuit before His Honor Nete-Sie Brownell,

judge presiding in the month of January, 1939. Another remark in passing is
that to the three Richardson children named in the first

part of this opinion had come two different sets of property from two
separate and distinct sources: that from their father who had

died intestate, and that from their mother as devisee of her father Thomas
Smith. The principal contention in this case, as correctly

epitomized by the trial judge, turns upon whether or not that property which
was formerly their maternal grandfather's devolved upon

the three Richardsons as joint tenants or as tenants in common. To correctly
decide this question we have to go back to the last will and testament of
Thomas Smith,

the last purchaser, the relevant portion of which reads : "All the rest and
residue of my estate real, personal and mixed of which

I shall die seized and possessed or to which I shall be entitled at my
decease, I give, devise and bequeath to my beloved daughter

Maria A. E. Richardson for life, and after her death it is my wish that
whatever of my estate may be left by her not disposed of

shall be divided thus into two parts viz : two thirds of all the balance
shall be divided between her three children, namely, John

T. Richardson, Deborah F. Richardson and Toussaint L. Richardson and the
remaining one third to be divided between Charles Smith,

A. B. Stubblefield, Sarah Curd, Rosalind Siscoe and Angeline Campbell."
Modern writers on real property all agree that there is a

difference between the English and American rule on the subject of joint
tenancy and tenancy in common. Washburn, in the first volume

of his treatise on real property, puts it thus
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"By the common law, in England, if an estate is conveyed

to two or more persons without indicating how the same is to be held, it will
be understood to be in joint-tenancy. Contrary to the

English rule, the policy of the American law is opposed to the notion of
survivorship, and if an estate is conveyed to two or more

persons without indicating how it is to be held, it will be presumed to be a
tenancy in common. In many of the States the rule of

survivorship is abolished by statute, except in the case of joint trustees or
mortgagees, while in others all estates to two or more

persons are taken to be tenancies in common, unless expressly declared to be
joint-tenancies by the deed or instrument creating them,

with a similar exception of estates to joint trustees or mortgagees."
Washburn, The American Law of Real Property 530 (6th ed. 1902).

The first question for us to decide is which of the two rules should be our
guide. Our own Supreme Court in the year 1896 in the



case Williams v. Young, 1 L.L.R. 293, unmistakably followed the English rule
in its entirety. The learned judge of the trial court, commenting upon the
two rules and

the decision above referred to, seemed inclined to brush aside the rule,
which he referred to as outmoded, and to recommend legislation

that would be more in line with the modern trend of opinion in the United
States. And it is significant that although he does not

expressly give that suggestion as authority, he, nevertheless, in this case
decided against joint tenancy. Be the American rule as

it may, courts of justice have to deal with the existing law; and the law on
this subject in this country today undoubtedly supports

the English rule followed by our Supreme Court in the case just cited.
According to Cyclopedia of Law and Procedure: "The ancient

English law was apt in its constructions of conveyances to favor joint
tenancy rather than tenancy in common ; and where an estate

was con-

LIBERIAN LAW REPORTS
111

veyed to two or more persons without any words indicating an intention that
it should be divided
among them it was construed to be a joint tenancy. Joint tenancies, however,
for a long period of time have been and still are regarded
with so little favor in England and in this country, both in courts of law
and of equity, that whenever the expressions in a conveyance
will import an intention in favor of a tenancy in common, such effect will be
given to them. But notwithstanding this tendency of
the courts, in the absence of statute a conveyance to several persons will
still be construed to be a joint tenancy where there is
no expression or words in the instrument creating it indicating an intention
that the estate shall be divided." 23 Cyc. of Law &
Proc. Joint Tenancy 485 (1906). Our own statute adopting a civil code of laws
for this Republic provides : "Sec. 1. That so much
of the seventh Section of an Act entitled, 'An Act defining certain Crimes,
and relating to the punishment of Crimes' as reads:'Such
parts of the Common law set forth in Blackstone's Commentaries as may be
applicable to the situation of the people ; except as changed
by the laws now in force, and such as may hereafter be enacted shall be the
civil code of laws for the Republic'--be so altered and
amended as to read--that, Blackstone's Commentaries, as revised and modified
by Chitty or Wendell, and the works referred to as the
sources of Municipal or Common law in Kent's commentaries on American law,
volume first--shall be the civil and criminal code of
laws for the Republic of Liberia; except such parts as may be changed by the
laws now in force, and such as may hereafter be enacted

And all laws or parts of laws conflicting with the provisions of this Act
be, and the same are hereby, repealed." L. 1860, 72 (4th)
§ 1. This Court commenting upon this statute in the case
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Roberts v. Roberts, i L.L.R. 107 (1878), made

the following observations : "Here is an adoption not only of the common law
as set forth in Blackstone's Commentaries as in the

previous act amended by this, but of the whole of those Commentaries as
revised and modified by the writers named in the act. The

statutes embraced in those Commentaries, where they remain unchanged by laws
now in force, have thus been adopted as laws of this

Republic. . . . "Kent in his Commentaries, Vol. 1, in giving an account of
the sources of the common law to the American people,

makes this statement: 'It is also the established doctrine that English
statutes passed before the emigration of our ancestors, and

applicable to our situation, and in amendment of the law, constitute a part
of the common law of this country.' (See page 473.) "These

statutes, being one of the sources of the common law referred to by him, have
been incorporated by that act of the Legislature within

our laws. As to the wisdom, policy or expediency of adopting these statutes
as a whole, or of the works referred to in Kent, as sources

both of the municipal and common law, and incorporating them as laws of the
Republic, the court has nothing to do; these are matters of legislative
deliberation and

cognizance. . . ." Id. at 112. And so long as the statute quoted remains
unrepealed, as undoubtedly it does, and the comment made

in the aforesaid case is not recalled by a subsequent decision of this Court,
our courts must in all proper cases interpret a joint

conveyance, unlimited by any qualifying words, as one creating an estate in
joint tenancy, with its attendant doctrine of survivorship,

and not as a tenancy in common. But, nevertheless, there are two reasons why,
although we uphold the doctrine that generally speaking

the common law provisions for joint tenancy remain in force in
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this jurisdiction until this day, we

unhesitatingly affirm that in the case at bar no joint tenancy was created by
the terms of the will we have before us for consideration.

The first of these reasons is that to constitute a joint tenancy four unities
must co-exist in the plurality of persons who claim

as such, and these unities are the unities of interest, title, time, and
possession. 2 Blackstone, Commentaries *18o; 7 R.C.L. Joint

Tenants § 3, at 811 (1915). Obviously two of these were lacking in the case
under review. In the first place, as has been seen from

the section of the will quoted, Maria Richardson was given but a life estate,
while her three children were evidently intended to

enjoy the two-thirds of the remainder devised to them as a freehold estate of
inheritance; and this destroyed, of course, the unity

of interest. Then, as the life estate vested in Maria Richardson immediately
after the death of Thomas Smith and not in the children

until after the death of Maria A. Richardson, their mother, that made
manifest that there was no unity of time. In the absence of

these two unities, or in the absence of either of them, there cannot be, and
never could be, an estate in joint tenancy. Another



cogent reason why we have to decide against joint tenancy in this case is the
reason pointed out by the trial judge. In that clause

of the will under construction the testator said, as we must now reiterate,
"[Wlhatever of my estate may be left by her not disposed

of shall be divided thus into two parts viz : two thirds of all the balance
shall be divided between her three children. . . ." During

the argument here, the attention of counsel for appellant was directed to the
second word "divided" in the partial sentence just

quoted but, although he admitted having noticed it, he evinced a disposition
to minimize its importance. All law writers agree that

the very idea of a division is incompatible with joint tenancy, for in that
species of tenure each joint tenant is supposed to be

seized per my et per tout, or, in
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other words, each joint tenant has a right to each and every sprig

of grass, each and every pod of soil. z Blackstone, Commentaries *182. As
soon as the idea of a division enters, the whole concept

of joint tenancy is dispelled. It is our opinion, therefore, that the
intention of testator, as expressed in the last will and testament

of the late Thomas Smith, was to bestow upon his daughter Maria a life
estate, with twothirds of the remainder vested in her three

children to take effect after death, at which time they should hold one part
each of said two-thirds devised to them as tenants in

common. One of the most pertinent authorities we have been able to find in
support of the view herein expressed is the case Brant

v. Virginia Coal & Iron Co., [1876] USSC 25; 93 U.S. 326, 93 S. Ct. 927
(1876) . Mr. Justice Field speaking for the Court in that case said : "In
April, 1831, Robert Sinclair, of Hampshire County, Va.,

died, leaving a widow and eight surviving children. He was, at the time of
his death, possessed of some personal property, and the

real property in controversy, consisting of one hundred and ten acres. By his
last will and testament he made the following devise:

'TI give and bequeath to my beloved wife, Nancy Sinclair, all my estate, both
real and personal; that is to say, all my lands, cattle,

horses, sheep, farming utensils, household and kitchen furniture, with
everything that I possess, to have and to hold during her

life, and to do with as she sees proper before her death.' The will was duly
probated in the proper county. "In July, 1839, the widow,

for the consideration of $1,lo00, executed a deed to the Union Potomac
Company, a corporation created under the laws of Virginia,

of the real property thus devised to her, describing it as the tract or
parcel on which she then resided, and the same which was

conveyed to her 'by the last
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will and testament of her late husband.' As security for the payment of

the consideration, she took at the time from the company its bond and a
mortgage upon the property. The mortgage described the property

as the tract of ®land ¥ which had on that day been conveyed by her to the
Union Potomac Company. "In 1854 this bond and mortgage were

assigned to the complainant and Hector Sinclair, the latter a son of the
widow, in consideration of $loo cash, and the yearly payment

of the like sum during her life. Previous to this time, Brant and Hector
Sinclair had purchased the interest of all the other heirs,

except Jane Sinclair, who was at the time, and still is, an idiot, or an
insane person; and such purchase is recited in the assignment,

as 1is also the previous conveyance of a life interest to the company. "In
July, 1857, these parties instituted suit for the foreclosure

of the mortgage and sale of the property. The bill described the property as
a tract of valuable coal % land ¥ which the company had

purchased of the widow, and prayed for the sale of the estate purchased.
Copies of the deed of the widow and of the mortgage of the

company were annexed to the bill. In due course of proceedings a decree was
obtained directing a sale, by commissioners appointed

for that purpose, of the property, describing it as 'the lands in the bill
and proceedings mentioned,' if certain payments were not

made within a designated period. The payments not being made, the
commissioners, in December, 1958, sold the mortgaged property to

one Patrick Hammill, who thus succeeded to all the rights of the Union
Potomac Company. "The defendant corporation, the Virginia

Coal and Iron Company, derive their title and interest in the premises by
'sundry mesne conveyances from Hammill, and in 1867 went

into their possession. Since then it has cut down a large amount of valuable
tim-

116
LIBERIAN LAW REPORTS

ber, and has engaged

in mining and extracting coal from the tnland"¥, and disposing of it. "Brant,
having acquired the interest of Hector Sinclair, brought

the present suit to restrain the company from mining and extracting coal from
the L land ™, and to compel an accounting for the timber

cut and the coal taken and converted to its use.

"The disposition of the case depends upon the construction given to the
devise

of Robert Sinclair to his widow, and the operation of the foreclosure
proceedings as an estoppel upon the complainant from asserting

title to the property. "The complainant contends that the widow took a life-
estate in the property, with only such power as a life-tenant

can have, and that her conveyance, therefore, carried no greater interest to
the Union Potomac Company. The defendant corporation,

on the other hand, insists, that, with the life estate, the widow took full
power to dispose of the property absolutely, and that
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her conveyance accordingly passed the fee. "We are of opinion that the
position taken by the complainant is the correct one. The interest conveyed
by the devise to the

widow was only a lifeestate. The language used admits of no other conclusion;
and the accompanying words, 'to do with as she sees

proper before her death,' only conferred power to deal with the property in
such manner as she might choose, consistently with that

estate, and, perhaps, without liability for waste committed. These words,
used in connection with a conveyance of a leasehold estate,

would never be understood as conferring a power to sell the property so as to
pass a greater estate. Whatever power of disposal the

words confer is limited by the estate with which they are connected.
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"In the case of Bradley v. Westcott,

reported in the i3th of Vesey, the testator gave all his personal estate to
his wife for her sole use for life, to be at her full,

free, and absolute disposal and disposition during life; and the court held,
that, as the testator had given in express terms an

interest for life, the ambiguous words afterwards thrown in could not extend
that interest to the absolute property. 'I must construe,'

said the Master of the Rolls, 'the subsequent words with reference to the
express interest for life previously given, that she is

to have as full, free, and absolute disposition as a tenant for life can

have.' "In Smith v. Bell, reported in the 6th of Peters,
the testator gave all his personal estate, after certain payments, to his
wife, 'to and for her own use and disposal absolutely,'

with a provision that the remainder after her decease should go to his son.
The court held that the latter clause qualified the former,

and showed that the wife only took a life-estate. In construing the language
of the devise, Chief Justice Marshall, after observing

that the operation of the words 'to and for her own use and benefit and
disposal absolutely,' annexed to the bequest, standing alone,

could not be questioned, said : Tut suppose the testator had added the words
"during her natural life," these words would have restrained

those which preceded them, and have limited the use and benefit, and the
absolute disposal given by the prior words, to the use and

benefit and to a disposal for the life of the wife. The words, then, are
susceptible of such limitation. It may be imposed on them

by other words. Even the words "disposal absolutely" may have their character
qualified by restraining words connected with and explaining

them, to mean such absolute disposal as a tenant for life may make.' "The
Chief Justice then proceeded to show that other equivalent

words might be used, equally mani-
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festing the intent of the testator to restrain the estate of the

wife to her life, and that the words, 'devising a remainder to the son,' were
thus equivalent. "In Boyd v. Strahan, 36 Il1l. 355, there was a bequest to
the wife of all the personal property of the testator not otherwise disposed
of, 'to be at her own disposal,

and for her own proper use and benefit during her natural life;' and the
court held that the words “during her natural life' so qualified

the power of disposal, as to make it mean such disposal as a tenant for life
could make. "Numerous other cases to the same purport

might be cited. They all show, that where a power of disposal accompanies a
bequest or devise of a life-estate, the power is limited

to such disposition as a tenant for life can make, unless there are other
words clearly indicating that a larger power was intended."

Id. at 3 27-34. And now we come to that part of the property which descended
to the three Richardsons on the paternal side. On the

death of Robert B. Richardson, intestate, his property descended to his three
children aforesaid as an estate in coparcenary, and

each was therefore entitled to one-third of the whole. It was suggested in
the argument of counsel for appellees that John T. Richardson

subsequently died intestate and without heirs and that therefore his one-
third interest should be divided between Deborah and Toussaint,

thus giving each of them one-half of the whole. As this phase of the question
was not passed upon in the trial court, nor, as far

as we can see, even raised in said court, it does not appear to us to be
properly before us for review, and hence we do not feel

ourselves called upon to make any comment thereon. Summing up, it is our
opinion that inasmuch as the late Maria Richardson intended

to devise lands which had only been given to her for life, the devise was
ineffec-
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tive and therefore

void. Hence, the part of the will of the late Deborah F. Stubblefield which
attempts to dispose of the fee of any of her maternal

grandfather's property, in which she had only a life estate that determined
at her death, was illegal; and her will, therefore, in

regard to the property on the maternal side, should not, in our opinion, be
admitted to probate. As to the disposition in her will

of that property descended from her father, it is our opinion that she was
only entitled to one of the three portions of the estate,

and an attempt to devise in fee any part of said estate without reference to
the shares of her brothers was also ineffective and

void. It follows, then, that the will before us cannot legally be admitted to
probate, and hence the judgment of the court below

should be reversed and appellees ruled to pay all costs; and it is hereby so
ordered.

R eversed.
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FOMBA BILITY, Appellant, v. MARSAH SIRLEAF, Appellee.

APPEAL FROM THE CIRCUIT COURT FOR THE NINTH JUDICIAL CIRCUIT, BONG
COUNTY.

Heard November 19, 1987. Decided February 25, 1988.

1. Res judicata is a principle of law which bars litigation of issues in a case involving the same
parties and the same subject matter where the case has once before been judicially determined;
this is to say, where the merits of the issues have been previously tried and judgment rendered
thereon.

2. Under the doctrine of stare decisis, a deliberate and solemn decision of the court, made after
argument on a question of law fairly arising in the case and necessary to its determination, is
authority in subsequent cases where the very point is again in controversy.

3. Where a prior suit was not between the same parties and did not concern the same subject
matter, a plea of res judicata will not be entertained.

4. The purpose of the appointment of an attorney by the court is to note exceptions to the ruling
of the court on behalf of the absent party. Thus, the court's appointee is only required to except to
the ruling of the court.

5. Where Rule 7 of the Circuit Court Rules has been invoked, it is error for the trial judge to
appoint a lawyer to take the ruling on behalf of the absent party who was notified of the hearing
but failed to appear.

6. Mere technicalities not affecting the substantial rights of the parties should not be allowed to
defeat the ends of justice.



7. The issues of law having been disposed of in civil cases, the clerk of court shall call the trial
docket of these cases in order. Either of the parties not being ready for trial shall file a motion for
continuance setting forth therein the legal reasons why the case might not be heard at the
particular term of court....A failure to file a motion for continuance or to appear for trial after
returns by the sheriff of a written assignment shall be' sufficient indication of the party's
abandonment of a defense in the said case, in which instance the court may proceed to hear the
plaintiff's side of the case and decide thereon or dismiss the case against the defendant and rule
the plaintiff to cost according to the party failing to appear.

8. Special damages must be particularly alleged and affirmatively proved, whereas in the case of
general damages, the amount awarded is exclusively within the province of the trial jury.

9. Where general damages are prayed for in the complaint, a trial judge is duty bound to charge
the jury on that point.

10. The failure of the trial court to read the mandate of the Supreme Court before commencing
the trial of the case, as mandated, is not a ground provided in the statute for a new trial.

11. In a complaint in an action of ejectment, the plaintiff may demand damages for wrongful
detention of real property as well as delivery of possession.

12. Any person who is rightfully entitled to the possession of real property may bring an action
of ejectment against any person who wrongfully withholds possession thereof. Such action may
be brought when the title to the real property as well as the right to possession thereof is
disputed.

Marsah Sirleaf, appellee herein, instituted in the Ninth Judicial Circuit, Bong County, an action
of ejectment against the appellant. In his answer, the appellant had raised the issue of res
judicata, contending that an action had been previously instituted and adjudicated by the
Supreme Court, involving the same subject matter and the same parties, and that the appellee
was therefore barred from bring the suit. Simultaneously with the filing of the answer, the
appellant also filed a motion to dismiss.



At the call of the case for the disposition of the law issues, the trial court heard and denied the
motion, disposed of the law issues in the pleadings, and ruled the case to trial. From the denial of
the motion, the appellant petitioned the Justice in Chambers for a writ of certiorari. The petition
was heard and denied, but no appeal was taken therefrom. Accordingly, a mandate was sent to
the trial court to resume jurisdiction over the case and to proceed with the trial thereof.

In response to a notice which was duly issued and served, counsel for appellant wrote a letter to
the court requesting the reassignment of the case to the following day. The request was granted
by the Court. However, neither the appellant nor his counsel appeared in court for the trial of the
case. Whereupon appellee's counsel invoked Rule 7 of the Circuit Court Rules and prayed for a
judgment by default. The request was granted by the court and the appellee was allowed to
present evidence in support of the allegations laid in her complaint. Following the evidence, the
jury returned a verdict of liable against the appellant. Whereupon counsel for appellant appeared,
took exceptions to the verdict and filed a motion for a new trial. The motion was heard and
denied and judgment was rendered confirming the verdict. An appeal was taken therefrom to the
Supreme Court.

The Supreme Court affirmed the judgment of the trial court, holding that as to the evidence
presented by the appellee, the same was sufficient to warrant the verdict returned by the jury, and
that as the appellee had requested damages in her complaint, in addition to requesting that the
appellant be evicted from the premises, the jury acted properly in awarding her special damages
for the wrongful detention of the premises by the appellant. The Court rejected the contention
that because the witnesses for the appellee had not mentioned the damages done to the appellee,
she was therefore not entitled to general damages for the wrongful detention of the premises. The
Court observed that the appellee had made mention of and demanded damages in both her
complaint and in her testimony. The trial court did not err therefore in making mention of the
damages in his charge in affirming the verdict adjudging the appellant liable in damages, and in
denying the appellant's motion for a new trial, it said.

As to the contention of the appellant that the trial judge had erred in denying the appellant's
motion to dismiss, the Supreme Court said that it found nothing in the records to substantiate the
claim of the appellant that the matter had been adjudicated before, and that in any event, the
issues had been taken to the Justice in Chambers on certiorari and resolved by the Justice without
an appeal being taken to the full Bench. Therefore, the Court said that the trial judge correctly
denied the motion to dismiss.



With regard to the arguments of the appellant that the trial court erred in appointing the County
Attorney for Bong County to take the ruling of the court on the law issues, the Supreme Court
said that the appointment of such lawyer did not prejudice the appellant’s case as the said lawyer
had noted the necessary exceptions on behalf of the appellant. The Court noted, however, that the
trial court had erred in appointing a lawyer to take the ruling on behalf of the appellant as the
appellant, having received a notice of assignment but had failed to attend the hearing, was not
entitled to have counsel designated to take any ruling in its behalf.

In addition, the Court rejected the contention that the trial court should have sent out a special
assignment for the reading of the Supreme Court's mandate prior to commencing trial of the
case, noting that it was sufficient that the court had noted the assignment on the records.
Technicalities not affecting the rights of the parties, it said, would not be allowed to defeat the
ends of justice.

Lastly, the Supreme Court rejected the contention that the trial court had moved with abnormal
speed in the trial of the case, noting that the court had acted in conformity with the rules and
procedure. The Court said that the trial court had provided every opportunity to the appellant, but
that the appellant had failed to appear as per assignment. Under the circumstances, the Circuit
Court Rules had been correctly invoked by the appellee and legally acted upon by the trial court.
The Court therefore affirmed by judgment of the trial court.

G. Bona Sagbe appeared for appellant. James D. Gordon appeared for appellee.

MR. JUSTICE BELLEH delivered the opinion of the Court.

The appellee, Marsah Sirleaf, of the City of Gbarnga, Bong County, Liberia, instituted an action
of ejectment in the Ninth Judicial Circuit Court, Bong County, against the appellant, Fomba
Bility, for one town lot, situated on Barror Street, Gbarnga City, Bong County. In support of her
claim, the appellee proferted a public % land ¥ sale deed. She prayed that the trial court would
evict, oust and eject the appellant from appellee’s said one lot situated in the said City of
Gbarnga, Bong County. The appellant, having been served with the writ of summons together
with the copy of the appellee’'s complaint, filed a four-count answer on the 23' day of May, A. D.
1983, in which answer he raised the issue of res judicata as a bar against appellee's action of
ejectment. According to appellant's answer, the same action of ejectment had been adjudicated
once by the Ninth Judicial Circuit, Bong County, and the Supreme Court of Liberia respectively.
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The answer asserted that the previous ejectment action involved the identical parties and subject
matter.

The appellee then filed a reply in which she refuted the allegations in the answer by asserting
that her one lot had never been the subject of litigation, and that therefore her case of ejectment
could not fall under the principle of res judicata, especially so when the appellant did not present
a complaint, an answer, a reply, or the ruling of the court in the alleged prior case of ejectment
involving the same parties and touching the same subject matter.

On the 23rd day of February, A. D. 1984, during the February 1984 Term of the court, presided
over by His Honour Varney D. Cooper, when the case was called for disposition of the law
issues, the appellant's counsel informed the court that he had filed a motion to dismiss the action
of ejectment.

The law issues raised in the pleadings were then disposed of, the appellant's motion denied, and
the case ruled to trial by jury. The appellant excepted to the ruling of the judge denying the
motion to dismiss as well as the ruling for the disposition of the law issues, and petitioned the
Chambers Justice for a writ of certiorari. The alternative writ was issued and served on the
appellee. The Chambers Justice having heard the petition for certiorari, denied the same and
quashed alternative writ. He ordered that a mandate be sent to the trial court to proceed with the
trial of the case on its merits. No appeal was taken from this ruling of the Chambers Justice.

On November 21st, 1984, a notice of assignment was issued, served and returned served on both
parties for the trial of the ejectment case on November 27, 1984 at 10:00 a.m. However, on the
27th of November, 1984, counsel for appellant wrote the court requesting for postponement of
the trial until November 28, 1984 at the hour of 2:00 p. m. instead of 10:00 a.m. on November
27,1984, as was previously scheduled. This request was granted by the trial judge and the trial
consequently deferred to 2:00 p. m. on November 28, 1984.

According to the records certified to us, although the trial of the case was postponed to 2:00 p.
m. on November 28, 1984, at the written request of Counsellor G. Bona Sagbe, counsel for the
appellant, neither the appellant nor his counsel appeared for the hearing of the case as per his
request. The trial judge waited until 4:00 p. m., but Counsellor Sagbe had still not arrived.
Counsel for appellee then applied to the court for the trial of the case, invoking Rule 7 of the
Circuit Court Rules as the basis therefor and citing the absence of the appellant and his counsel
as the reason for the request. The request was granted and the sheriff was ordered to call the
appellant three times at the door of the court room. This was done, and neither the appellant nor
his counsel answered. The court them ordered the entry of a plea of not liable in favour of the
appellant/defendant and a trial jury was empaneled to sit on the case and to determine the factual



issues. The appellee was allowed to take the stand and to testify to prove her case. The appellee
testified and produced two other witnesses, presented her deed which was testified to by her
witnesses, and marked, confirmed and admitted into evidence by the court to form part of the
records in the case.

When the appellee rested evidence, the empaneled jury was charged by court. The jury thereafter
retired to their room of deliberation and returned a verdict in favour of appellee. Upon the return
of the jury at about 4:45 p. m. Counsellor Sagbe appeared and excepted to the verdict of the jury.
He later filed a motion for a new trial, which was resisted, heard and denied. A final judgment
was then rendered affirming and confirming the verdict of the empaneled jury. Appellant
excepted to the final judgment and appealed to this Honourable Court for the review of the entire
proceedings.

In furtherance of his appeal, the appellant filed a bill of exceptions containing 12 counts. In
counts one, two and three of the bill of exceptions, appellant contended that His Honour Varney
D. Cooper committed a reversible error when he ruled dismissing the entire motion of the
defendant/appellant to dismiss the complaint, and further ruled out the defendant/ appellant's
answer, all of which were based upon the principle of res judicata which the appellant had
asserted because, according to him, the issue of ejectment was once adjudicated by the Ninth
Judicial Circuit Court and the Supreme Court of Liberia, respectively.

The issue presented therefore, is whether or not the principle of res judicata is applicable in this
case.

"Res judicata is a principle of law which bars litigation of issues in a case involving the same
parties and the same subject matter where the case has once before been judicially determined;
that is to say, where the merits of the issues have been previously tried and judgment rendered
thereon.” Kiazolu Wahab v. Sonni et. al.[1964] LRSC 38;, 16 LLR 73(1964).

A careful perusal of the records show that the issue of res judicata, which was the prime basis
for the appellant's motion to dismiss, was denied by the court below and that the appellant's
answer, based upon the same issue, was ruled out by the trial judge who disposed of both the
motion to dismiss and law issues. The records also reveal that subsequently, the appellant
petitioned the Chambers Justice for a writ of certiorari and that the chambers Justice, having
heard the petition, denied the same and quashed the alternative writ; and that the Justice
thereafter sent a mandate to the Ninth Judicial Circuit Court, Bong County to resume jurisdiction
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over the action of ejectment and to proceed with the trial thereof. No appeal was taken from the
ruling of the Chambers Justice.

According to the doctrine of stare decisis, a deliberate or solemn decision of court, made after
argument on question of law fairly arising in the case and necessary to its determination is an
authority or binding precedent in the same court or in lower courts in subsequent cases where the
very point is again in controversy, BLACK'S LAW DICTIONARY 1577. On this issue, this
Court has stated:

"Where a prior suit was not between the same parties and did not concern the same subject
matter, a plea of res judicata will not be entertained." Tweh v. Massaquoi et. al.[1952] LRSC 8; ,
11 LLR 152 (1952).

Coming to the factual contentions raised by the appellant, we note firstly that there is no
evidence in the records that an action of ejectment was ever litigated between the appellant and
the appellee. Secondly, the issue of res judicata was settled by the Chamber Justice without an
appeal being taken to the full Bench. Under these circumstances, the Court is of the opinion that
the trial judge correctly denied appellant's motion to dismiss and ruled out appellant's answer.
Counts one, two and three of the bill of exceptions are therefore not sustained.

In count four of the bill of exceptions, the appellant contends that the trial judge erred when he
appointed F. A. Vampelt, County Attorney for Bong County, to take a ruling in a civil action
where the Republic of Liberia is not a party. From the foregoing, the issue presented for our
consideration is whether or not the interest of the appellant was prejudiced by virtue of the
court's appointment of County Attorney F. A. Vampelt to take the ruling for the appellant.

In the absence of any showing that the appellant's interest was affected through the neglect of the
court's appointee, this issue needs no lengthy discussion. The purpose of the appointment of
Attorney Vampelt by the court was to note an exception to the ruling of the court on behalf of the
appellant who was at the time absent from the trial, notwithstanding his acknowledgment of the
service of the notice of assignment. The court's appointee was only required to except to the
ruling of the court during the disposition of the appellant's motion to dismiss which the appointee
did, as shown on sheet (1) of the minutes of court for the 17th day's session, March 2, 1984. The
noting of exceptions was to lay the premise for an appeal in case the necessity arose, because the
ruling on the motion was interlocutory and not a final judgment. Had the ruling on the motion
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been a final judgment, the appointee could have made an announcement of an appeal from the
judgment on behalf of the appellant.

On the other hand, even though there was no harm done to appellant in the instant case, the court
is of the opinion that the judge was in error to appoint a lawyer to take a ruling when Rule 7 of
the Circuit Court Rules had been invoked.

According to the records in this case as found on sheet two of the 15th day's session, November
28, 1984, prior to the trial of the case, the mandate of the Supreme Court ordering the 9th
Judicial Circuit Court, Bong County, to resume jurisdiction over the case and proceed with the
trial was ordered read and same was read. We must here mention that notices of assignments
were sent out by the court for the hearing of the case, and that the parties, having duly
acknowledged the said notices of assignment, it must have been assumed that all parties would
have been present in court for the reading of the mandate before the trial commenced. We gather
from the contention of appellant that the court should have sent out a special notice of
assignment purposely for the reading of the Supreme Court's mandate, since he admits by
implication that the mandate from the Supreme Court was in fact read. "Mere technicalities not
affecting the substantial rights of the parties should not be allowed to defeat the ends of justice."”
Dennis v. Gooding, 10 LLR 123 (1949).

Further, in count six of the bill of exceptions, the appellant contends that the court below moved
with abnormal speed because, according to the appellant, he having failed to appear for the
hearing of the case at 2:00 p. m., the judge sua sponte called the case at 3:00 p.m., permitted the
appellee's counsel to invoke Rule 7 of the Circuit Court Rules, and thereupon proceeded with the
trial. Rule 7 of the Circuit Court Rules provides:

"The issues of law having been disposed of in civil cases, the clerk of court shall call the trial
docket of these cases in order. Either of the parties not being ready for trial shall file a motion for
continuance setting forth therein the legal reasons why the case might not be heard at the
particular term of court; the granting or denying of which shall be done by the court in keeping
with law and in its discretion. A failure to file a motion for continuance or to appear for trial after
returns by the sheriff of a written assignment shall be sufficient indication of the party's
abandonment of a defense in the said case in which instance the court may proceed to hear the
plaintiffs side of the case and decide thereon or dismiss the case against the defendant and rule
the plaintiff to cost according to the party failing to appear. In no instance might a case be
continued beyond the term for which it is filed and set down for trial except however, that should
the business of the court be such that a particular case is not reached during the session, such
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case or cases shall be continued as a matter of course. Clearing the trial docket by the disposition
of cases shall be fore-most concern of the judge assigned to preside over term."

The records reveal that on the 27th day of November, 1984, a notice of assignment was issued by
the court, served on the parties by the sheriffs office and returned served for the hearing of the
case on the 28th of November, 1984. That assignment was duly acknowledged by appellant’s
counsel. Subsequently, on the same date, that is to say on the 27th of November, 1984, counsel
for the appellant wrote the court requesting the court to start the hearing of the case at 2:00 p.m.
on November 28, 1984. According to the records also, neither appellant nor his counsel was
present in court at the hour of 2:00 p.m. in keeping with the request of counsel for the appellant.
The court then postponed the trial pending the arrival of the appellant and his counsel up to 3:00
p.m. At that time, the court became convinced that the appellant and his counsel had no intention
of attending the trial. Consequently, counsel for the appellee applied to court for the invocation
of Rule 7 of the Circuit Court Rules. That request was granted by the court, and the appellee was
then ordered to take the stand and proceed with her side of the case.

In our opinion, the action of the trial judge was in conformity with our rules and procedure as
quoted supra and therefore the contention of appellant is baseless. Count six of the bill of
exceptions is therefore not sustained.

In counts 7, 8 and 9 of the bill of exceptions, the appellant contends that the witness who testified
at the trial on behalf of the plaintiff did not testify as to the general damages awarded by the jury
in favour of the appellee, and that even though the court was not requested by the appellee to
charge the jury on general damages, the judge sua sponte charged the jury to award plaintiff
general damages. During the trial in the court below the plaintiff, in addition to her own
statement in support of her claim to the one lot, subject of the action of ejectment, also produced
two witnesses who affirmed and confirmed plaintiffs statement as well as the allegations
contained and set forth in the plaintiff's complaint regarding the wrongful withholding by the
appellant of appellee's property. The jurors who are judges of facts and within whose province it
is to decide upon the credibility of the evidence adduced at the trial, after due deliberation,
returned a verdict in open court to the effect that the appellant was liable in the action of
ejectment and that the appellee was entitled to the sum of Ten Thousand Dollars ($10,000.00) as
general damages.

Under our law, "special damages must be particularly alleged and affirmatively proved.”
Kashouh v. Manly-Cole, [1964] LRSC 11; 15 LLR 554 (1964). On the other hand, the amount to
be awarded as general damages is exclusively within the province of the trial jury.
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Regarding the appellant's contention that the judge sua sponte charged the jury on the issue of
general damages without any request from the appellee, this Court is of the opinion that this
contention is not supported by the records, in that the prayers of the plaintiffs complaint in the
court below shows the contrary. The prayer reads:

"Wherefore, and in view of the foregoing, plaintiff prays that judgment be rendered against the
defendant that he be ousted, evicted and ejected from her % land % and that she be awarded
damages sufficient to compensate her for the wrongful detention of her % land s and grant unto
plaintiff all and further relief that the case may demand."

In light of the prayers of the appellee in this case, the Court is convinced that the trial judge was
duty bound to charge the trial jury with respect to general damages in favour of appellee as
prayed for in the complaint. Count nine of the bill of exceptions is hereby overruled.

In count 10 of the bill of exceptions, the appellant contends that the trial judge erred when he
denied appellant's motion for a new trial since, according to the appellant, the court did not
acquire legal jurisdiction over the subject matter because it did not assign the reading of the
Supreme Court mandate prior to the hearing of the case. For the benefit of this opinion, we quote
count 10 of appellant's bill of exceptions:

"Defendant/appellant, again appealing says that the judge grossly erred when he denied our
motion for new trial to the verdict of the trial jury, in which motion we asserted that the court did
not acquire legal jurisdiction over the subject matter and person when he did not make an
assignment for the reading and enforcement of the mandate, when he commenced trial of the
case. Plaintiff/ appellee did not deny this ground. ‘What is not denied is deemed admitted.” See
Motion for New Trial and Resistance."

From the wordings of count 10 of the bill of exceptions, we observe that the appellant's
contention is a repetition of the issue of jurisdiction already passed upon in this opinion.
According to the contention of the appellant, the court should have first assigned the reading of
the Supreme Court mandate before the trial of the case was commenced. In our opinion, this does
not constitute any of the grounds provided by statute for a new trial. The Civil Procedure Law,
Rev. Code I: 26.4, relative to post trial motions, provide that:
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"After a trial by jury of a claim or issue, upon the motion of any party, the court may set aside a
verdict and order a new trial of a claim or separable issue where the verdict is contrary to the
weight of the evidence or in the interest of justice. A motion under this section shall be made
within four days after verdict. No extension of time shall be granted for making a motion under
this section."

In count 12 of the bill of exceptions, the appellant contends that the final judgment was contrary
to the complaint and the evidence adduced at the trial, in that although there was no mention
made of damages, special or general, yet the trial jury awarded Ten Thousand Dollars
($10,000.00) in favour of the plaintiff as damages. For the benefit of this opinion, we here-under
quote the relevant portions of the plaintiff’s complaint:

"1. Plaintiff complains that she is the owner and entitled to the possession of (1) one town lot
situated in the City of Gbarnga, Bong County, Republic of Liberia, as will more fully appear
from copy of public % land ¥ sale deed hereto attached to form a cogent part of this complaint.

2. Plaintiff complains that the defendant is illegally occupying her % land " and although she
has made several demands for defendant to vacate her said parcel of ® land », he has refused so
to do, to the great inconvenience and damage to the plaintiff.”

The Civil Procedure Law, Rev. Code 1:62.3, under claim for damages, provide that "in a
complaint in an action of ejectment, the plaintiff may demand damages for wrongful detention of
real property as well as delivery of possession.”

During the trial in the court below, the plaintiff produced witnesses who testified that the
plaintiff was entitled to the one town lot described in the public * land ™ sale deed from the
Republic of Liberia, as grantor, to plaintiff, as grantee. The said public % land * sale deed was
proferted to plaintiffs complaint, testified to, identified by two witnesses, marked by the court,
and subsequently admitted into evidence by the court to form a part of the records in the
proceedings.
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In the opinion of this Court, the complaint quoted supra is self-explanatory, in that aside from
plaintiffs request therein to the court for judgment against the defendant to have said defendant
ousted and ejected from the premises, the plaintiff also prayed the court #at she¥e awarded
damages sufficient to compensate her for the wrongful detention of her land . Moreover, the
plaintiff having rested evidence, the empaneled jury who sat on the case during the trial, and who
were the sole judges of the facts, after being charged, retired to their room of deliberations, and
after due deliberations, returned a unanimous verdict in favour of the plaintiff, awarding the
amount of Ten Thousand Dollars ($10,000.00) as damages. Under these circumstances, this
Court is of the opinion that the final judgment in this case was not contrary to the complaint and
the evidence adduced at the trial as baselessly contended by appellant in count 12 of the bill of
exceptions. Count 12 of the said bill of exceptions is therefore not sustained.

Under our statutes controlling action of ejectment, it is provided that "any person who is
rightfully entitled to the possession of real property may bring an action of ejectment against any
person who wrongfully withholds possession thereof. Such an action may be brought when the
title to the real property as well as the right to possession thereof is disputed. A widow may
recover her dower in ejectment.” Civil Procedure Law, Rev. Code 1:62.1.

In view of the above recited facts, and the controlling laws, it is the opinion of this Court that the
judgment of the court below be, and the same is hereby affirmed and that a mandate be sent to
the Ninth Judicial Circuit Court of Bong County to resume jurisdiction over the case and have its
judgment enforced. Costs against the appellant. And it is hereby so ordered.

Judgment affirmed.

Tulay v Hall et al [1999] LRSC 23; 39 LLR 559 (1999) (4
June 1999)

GEORGE S. B. TULAY, Petitioner, v. HIS HONOUR SEBRON J. HALL, Assigned Judge
Sixth Judicial Circuit, Montserrado County R. L., September Term, A. D. 1995, and Dr.
JEREMIAH TARPEH, Respondents.

APPEAL FROM THE RULING OF THE CHAMBERS JUSTICE DENYING THE PETITION
FOR THE ISSUANCE OF A WRIT OF CERTIORARI.

Heard: March 24, 1999. Decided: June 4, 1999.
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1. Where two or more parties raise an issue of title for the same property derived from the same
grantor, at the trial, the law makes it mandatory that the contending parties establish the quantum
of evidence by preponderance of evidence as to who was vested with the original title by the
grantor.

2. A person who has a genuine interest in the subject matter of an action, which interest could not
be adequately represented by the parties to the action, and who could be adversely affected by a
judgment in the action or by disposition of property in the court's custody, has a right to
intervene.

3. The corrective competence of a writ of certiorari ends with the determination of the case out of
which it grows and certiorari cannot be granted after rendition of final judgment.

Petitioner in these certiorari proceedings, George S. B. Tulay, entered into a contract of sale with
one one Renney Pentee for the purchase of one lot of % land » with a three-bedroom house
thereon in consideration of L$50,000.00 payable in five (5) installments. Following the payment
of the full contract amount, petitioner took possession of the property and placed tenants therein.
Few months later, Renney Pentee executed a deed to corespondent Jeremiah S. Tarpeh for the
same * land ¥ already sold to petitioner for the sum of US$7,000.00.

Subsequently, Jeremiah S. Tarpeh instituted an action of summary proceedings to recover
possession of real property against petitioner's tenants, in the Civil Law Court of the Sixth
Judicial Circuit. The respondents in their returns, alleged that the property was bought and
owned by their landlord, petitioner, and that they were not unlawfully living on and occupying
the disputed property, as alleged by the plaintiff.

Petitioner, George S. B. Tulay filed a returns to the complaint along with a motion to intervene
as party respondent, claiming legal ownership of the subject property, and contending that his
interests, rights, and claims could not be adequately protected and defended by the existing
parties. The trial judge denied the motion to intervene on grounds that the petitioner's tenants
were capable of adequately defending his legal interest, to which ruling petitioner excepted and
applied to the Supreme Court for a writ of certiorari.
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The Chambers Justice agreed that the trial judge committed a reversible error, but denied
petitioner's petition for certiorari on grounds that petitioner unduly delayed in seeking the aid of
certiorari after his motion was denied by the trial judge. The Chambers Justice further ruled that
certiorari cannot be granted when final judgment has been rendered. Petitioner excepted to this
ruling and appealed to the Supreme Court en banc.

The Supreme Court reversed the ruling of the Chambers Justice reasoning that the delay was
attributed to the Chambers Justice's predecessor and not the petitioner. Accordingly, the Court
remanded the case for a new trial, and ordered that the petitioner be joined as a party respondent
in the main suit.

George S. B. Tulay of the Tulay and Associates Law Firm appeared for petitioner. Jamesetta E.
Howardof the Cooper and Togbah Law Firm appeared for respondents.

MR. JUSTICE MORRIS delivered the opinion of the Court.

This case is before us on appeal from the ruling of our distinguished Colleague, Mr. Justice
Wright, then presiding in chambers during the October Term, A. D. 1997 of this Honourable
Court. Mr. Justice Wright observed and ruled that the trial judge erred in denying petitioner's
motion for intervention in an action of summary proceedings to recover possession of real
property, but he denied petitioner's petition for a writ of certiorari for reason that certiorari
cannot be granted after final judgment.

The facts culled from the certified records transmitted to this Court revealed that Renney Pentee
and Petitioner George S. B. Tulay made and entered into a statement of understanding on the 1st
day of July A. D. 1992. Renney Pentee agreed to give his one lot of ® land ™, (a portion of
block # 2, located and situated on the Freeway, Gardnersville, registered and probated on April
28, 1967, in volume 91-K, pages 70-71) for the sum of L$2,500.00 received from petitioner
Tulay with the understanding that the said amount would be refunded to petitioner on or before
August 31, 1992. The parties further mutually agreed and understood that upon failure of Renney
Pentee to make, settle, or repay said amount at the time specified herein, the title to said property
so described above shall be vested in the petitioner thereby binding on the heirs, executors,
administrators and the assigns of Renney Pentee.
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On the 23rdday of August A. D. 1992, Renney Pentee and petitioner Gorge Sv B. Tulay again
made and entered into another contract of sale for the aforesaid lot of land  with a three-
bedroom house thereon in consideration for the sum of L$50,000.00 payable in five (5)
installments, commencing from August-October 1993. The buyer, petitioner herein, became the
legal and bonafide owner of the subject property as stated in clause 6 of the contract of sale. Both
parties also agreed that the property should be surrendered to the petitioner on or before August
23,1992. This contract of sale was probated on the 28th day of July, A. D. 1992, and registered
in volume U-95, pages 281-285. On the 20thday of October, A. D. 1993, petitioner paid the
balance of L$300.00 to Renney Pentee as full payment of L$50,000.00 for the purchase of the
property. The petitioner took possession of the property, and placed therein his tenants,
defendants in the court below.

The records also revealed that Renney Pentee, on the 5thday of January A. D. 1994, executed a
deed to Dr. Jeremiah S. Tarpeh, co-respondent herein, for a parcel of % land % lot number N/N
portion of block # 2, located and situated in the Township of Gardnersville, containing 7,186
square feet or 0.66 lot for the amount of US$7,000.00. This Deed was probated and registered on
the 4th day of March A. D. 1994 in volume 26-93, pages 464-466.

On the 27th day of July A. D. 1995, co-respondent Tarpeh instituted an action of summary
proceedings to recover possession of real property against Patricia Kiawu and Beatrice Kiawu in
the trial court, claiming ownership of the property and praying said court to oust and evict the
defendants from his property. But the petitioner was not an original party in the main suit.
Respondents in the court below, Patricia and Beatrice Kiawu, filed their returns on the 4th day of
August A. D. 1995. They alleged substantially that the property was bought and owned by their
landlord, petitioner herein, and consequently they were not therefore unlawfully living and
occupying the disputed property. Petitioner filed a fourteen-count returns on August 4, 1995
along with a three-count motion to intervene as party respondent, claiming legal ownership of
the subject property which he possessed since September 2, 1992 subsequent to its purchase
from Renney Pentee. He also alleged that his interests, rights, claims and defenses by the existing
parties were inadequate, and that he had filed a motion to intervene in the action of summary
proceedings to recover possession of real property so as to protect and defend his legitimate
property and tenants. Petitioner gave notice to produce evidence at the trial in support of the
allegations.

The trial judge, His Honour Sebron J. Hall, presiding over the Sixth Judicial Circuit Court,
Montserrado County, during its September Term, A. D. 1995, denied the motion to intervene on
the 13" day of October A. D. 1995, on grounds that petitioner's tenants were capable to
adequately defend his legal interest. The judge also ruled that the petitioner would not suffer any
injury should he not be permitted to intervene in the main suit, and that the petitioner failed to
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profert any title to his motion to substantiate his allegations. Petitioner excepted to ruling and
gave notice to take advantage of the statute as made and provided for in such cases.

The intervenor filed an eight-count petitioner for a writ of certiorari on the 8' day of November
A. D. 1995, praying this Court to review and correct the ruling of the trial court denying his
motion to intervene in the main suit. It is observed from the records in this case that the final
judgment in the main suit was rendered on the 21' day of November A. D. 1995, and that the
alternative writ was issued by the Clerk of this Court on November 23, 1995, 'upon orders of Mr.
Justice Yancy, then presiding in Chambers over the October Term A. D. 1995 of this Honourable
Court. The co-respondent judge was ordered to stay all further proceedings in this matter, and the
respondents were instructed to file their returns on December 6, 1995. The respondents filed a
nine-count returns to the petition on the 20thday of December A. D. 1995.

On the 25thday of November A. D. 1997, Mr. Justice Wright ruled that the trial judge committed
a reversible error when he denied petitioner's motion to intervene. However, he denied
petitioner's petition for certiorari on grounds that petitioner waived and slept on his rights by
failing and neglecting to have the ruling denying his motion to intervene reviewed by certiorari
immediately after said motion was denied. Further, he ruled that certiorari cannot be granted
when final judgment has been rendered. Petitioner excepted to the ruling and appealed to this
Court en bane for appellate review and final determination.

Petitioner substantially contended before this Court that the trial judge committed a reversible
error in denying his motion to intervene in the main suit without considering his right, interest
and claims in the subject matter. Thus, petitioner alleged that the trial judge deprived him of his
right to defend and protect his property and tenants. It is contended by petitioner that the ruling
of the trial judge denying his motion to intervene in the main action is illegal and unfair and
defeats the ends of justice, in that, the trial judge denied him of his right to defend his tenants and

property.

Petitioner further argued that he is the landlord for the respondents and the owner of the said
house and the % land » pursuant to the contract of sale of July 23, 1992. As such, he has every
right and duty to defend and protect his rights, claims, interests and ownership of the subject
property. He stressed that no valid and enforceable judgment will be rendered in this case out of
which this petition originates without he being made a party respondent in said case. Thus, any
judgment rendered by the trial court or that which will be rendered by this Court without making
petitioner a party respondent will neither be binding on him nor be of any legal effect on him.
Petitioner therefore prays this Court to grant certiorari to review and correct the ruling of the trial
judge.
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Respondents basically contended that certiorari is a special proceeding to review and correct an
intermediate order or interlocutory judgment of an inferior court. As such, certiorari cannot be
granted after the rendition of final judgment and issuance of a writ of possession.

Respondents also contended in their petition and argued before this Court that Co-respondent Dr.
Jeremiah Tarpeh has a superior title to the property than the petitioner, in that, he has a duly
probated and registered deed as against the petitioner whose memorandum of understanding and
the contract of sale had not been probated and registered in accordance with law. Hence, co-
respondent Tarpeh argued that the petitioner did not meet the legal requirement for the subject
property for his failure to register his documents within four (4) months of execution.

Respondents further argued that the ruling of the trial judge denying petitioner's motion to
intervene was legal and fair on ground that the petitioner had no legal title to the premises in
dispute that would allow him to intervene in the main suit. As such, his intervention would
unduly delay or prejudice the adjudication of the rights of the original parties. The respondents
finally contended that the trial judge committed no reversible error in denying petitioner's motion
to intervene for reason that petitioner failed to annex his instrument of title to his motion to
intervene which is an issue of law. Thus, respondents argued that they disagreed with the ruling
of the Chambers Justice that the trial judge committed reversible error in denying petitioner's
motion to intervene notwithstanding his notice to produce evidence at trial establishing his
ownership of the premises and the title thereto. Respondents therefore prayed this Court to deny
petitioner's petition and quash the writ of certiorari.

The facts and circumstances in this case present two (2) germane and cardinal issues for the final
determination of this case. They are:

1. Whether or not the petitioner is held for laches to have the ruling denying his motion to
intervene reviewed by certiorari.

2. Whether or not the trial judge committed a reversible error in denying petitioner's motion to
intervene in an action of summary proceedings to recover possession of real property.



We shall now discuss the aforestated issues in the reverse order. According to the certified
records before us, the trial judge basically denied petitioner's motion to intervene in the main suit
on grounds that it was not necessary for petitioner to intervene for reasons that the defendants in
the main suit filed their returns and were therefore capable to defend themselves and that the trial
court was able to determine the legal issues without the aid of the intervenor, petitioner herein.

We observed from the records in this case that the petitioner filed his returns along with a motion
to intervene claiming ownership of the subject property and contended that he would be bound
by a judgment of the trial court should he fail to intervene.

The intervenor also alleged that he has been in possession of the premises since September 2,
1992 pursuant to its purchase from Renney Pentee, and that the defendants were his tenants who
were also incapable to protect and defend his property. Thus, petitioner alleged that the motion to
intervene was to protect and defend his property rights as well as his tenants.

The Court further observes from the certified records in this case that the intervenor/petitioner
and co-respondent Dr. Jeremiah Tarpeh have the same grantor, Renney Pentee, for the identical
property in question or subject of review by action of summary proceedings to recover real
property in the trial court.

In as much as both the petitioner and Co-respondent Dr. Jeremiah Tarpeh have both raised the
issue of title for the same property, derived from the same grantor, Renney Pentee, the law
makes it mandatory that at the trial, the contending parties establish the quantum of evidence by
a preponderance of the evidence relative to whether or not the petitioner/intervenor or the co-
respondent was vested with the original title by the grantor, Renney Pentee. For reliance, see
Civil Procedure Law, Rev. Codel :25.5.2.

Against this background, petitioner/intervenor in the instant case is so situated as to be adversely
affected by a judgment in the action of summary proceedings to recover real property or by a
distribution or disposition of the subject property by the trial court. Ibid., 5.61(a)(b). We agree in
part with the ruling of Mr. Justice Wright when he held that the trial court committed reversible
error by holding that intervenor would not be adversely affected by a judgment against his client,
notwithstanding the said ruling awarding possession of the disputed property to plaintiff which
was claimed by the intervenor to be his lawful property. This court has held that "a person who
has a genuine interest in the subject matter of an action, which interest could not be adequately
represented by parties to the action, and who could be adversely affected by a judgment in the



action or by disposition of property in the court's custody, has a right to intervene.” Maritime
Transport Operators GMBH v. Koroma, 25 LLR371 (1976); Civil Procedure Law, Rev. Code
1:5.61.1(a)(b).

The considered intent of our law makers, as gathered from the Revised Civil Procedure Law, was
to have intervention as a matter of right when the applicant's interest by parties in an action
cannot adequately be represented or where the applicant will be bound by a judgment in said
action and when the applicant is situated to be adversely affected by the disposition of property
in the control of the court. We perceive no reason therefore justifying the denial of intervenor’s
motion to intervene in the action at bar when the petitioner's tenants could not adequately
represent his interest and that he would have been definitely bound by the judgment of the trail
court. We therefore concur with Mr. Justice Wright with respect to the unconditional rights of
petitioner to intervene when he held: "this matter involves real property and every opportunity
ought to be given the property owner to defend his property rights and interest. Our law is one
which hears before it condemns and courts ought to zealously and cautiously guard against
alienation of property rights in a hurry."

It is the holding of this Court that the trial judge therefore committed reversible error when he
denied intervenor's motion to intervene as the statutory law of this 4 land » provides.

We, now, refer to the second and final issues for determination in this case, which is whether or
not the petitioner is held for laches to have the ruling denying his motion to intervene reviewed
by certiorari.

On the 25thday of November, A. D. 1997, the Chambers Justice ruled that the intervenor herein
waived and slept on his rights by failing and neglecting to have the ruling denying his motion to
intervene reviewed by certiorari immediately after rendition. Respondents contended in their
brief that certiorari cannot be granted on grounds that the petitioner sat supinely until a final
determination of the main suit before applying for a writ of certiorari to be issued on the
respondent judge. Respondents averred that the petitioner is guilty of laches in seeking his
remedy. Respondents relied on the case Vamply of Liberia v. Kandakai, [1973] LRSC 55; 22
LLR 241 (1973), wherein this Court held that "a writ of certiorari will be denied when the
petitioner has been guilty of laches in seeking his remedy."”

In the Vamply case, the employer company excepted to the ruling of the circuit court judge in an
action of damages for breach of an employment contract but did not appeal from said ruling
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ordering the enforcement of payment of the employee's wages for the balance of the employment
period contained in the employment letter of the employee. The petitioner filed a petition for a
writ of certiorari five months thereafter, challenging the rulings of the Judge. The Chambers
Justice denied the petition, which ruling, on appeal, was confirmed by this Honourable Court en
bane, on grounds that the petitioner company was guilty of laches for its failure and neglect to
seek immediate remedy after rendition of said ruling. On the contrary and in the instant case, the
trial judge denied intervenor's motion to intervene on the 13th day of October, A. D. 1995, and
the intervenor petitioned this court for writ of certiorari on the fit h day of November, A. D.
1995. The trial judge rendered his final judgment in the main suit on the 21st day of November,
A. D. 1995, twelve (12) days after petitioner's application to this court.

As such, petitioner sought an immediate and prompt relief after rendition of the ruling denying
his motion to intervene, and he is not therefore guilty of laches as contended by the respondents
herein. The facts and circumstances in the Vamply case and the case at bar are not analogous.

This court has held in a long line of cases that corrective competence of a writ of certiorari ends
with the determination of case out of which it grows and that certiorari can be granted after
rendition of final judgment. Ajavon v. Bull, 14 LLR 184 (1960); Union National Bank, Inc., v.
Hodge and Abraham, [1971] LRSC 78; 20 LLR 635 (1971); Cooper v. Dunbar, 21LLR 295
(1972) and Maritime Transport Operators GMBH v. Kromah et al.[1976] LRSC 77; ,25 LLR
371 (1976).

In the Ajavon case, J. Everett Bull and Mai L. Bull obtained a judgment as lessors in an action of
summary ejection in the magisterial court. Adolphus Ajavon announced an appeal and perfected
same to the circuit court. The lessors, however, obtained a writ of possession from the
magisterial court evicting petitioner Ajavon notwithstanding the pendency of his appeal before
the circuit court. The petitioner applied to this Court for a writ of certiorari which was denied by
the Chambers Justice. This Court confirmed the denial of the writ on grounds that certiorari
cannot be granted after the enforcement of a judgment, but modified the order directing that
petitioner Ajavon be permitted to retain possession of the leased property as lessee pending
immediate adjudication of the appeal in the circuit court. The petitioners in the other cases cited
above applied for writ of certiorari after rendition of final judgment in those cases.

We scrutinized the records before us and observed that the trial judge denied intervenor's motion
to intervene on the 13th day of October, A. D. 1995, and that the intervenor sought the aid of
certiorari on the 8 day of November, A. D. 1995. The trial judge rendered his final judgment in
the action of summary proceedings to recover possession of real property on the 21' day of
November, A. D. 1995. The court appointed counsel, Counsellor Richard McFarland, only
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excepted to this ruling and did not announce an appeal. The alternative writ was issued by the
clerk of this court on the 23r d day of November A. D. 1995 upon orders of Mr. Justice Yancy,
two (2) days after rendition of final judgment; but the petitioner was not an original party to the
action of summary proceedings to recover possession of real property.

We observe from the certified records before us that the co-respondent/intervenor filed a
fourteen-count returns and a three-count motion to intervene simultaneously on the 4th day of
August, A. D. 1995; that the motion to intervene was denied on the 13thday of October, A. D.
1995; that the petition for a writ of certiorari was filed on November 8, 1995; and that the trial
judge made his final ruling in main suit on November 21, 1995.

From the afore stated facts, as culled from records, it is revealed that the petitioner/intervenor
filed his petition for a writ of certiorari some 13 days prior to the date and day when His Honour
Judge Sebron J. Hall made his final ruling on the 21stday of November A. D. 1995. To the
court's mind, Mr. Justice Yancy had ample and sufficient time to have issued the necessary writ
because our Civil Procedures Law provides that "... the writ shall direct such court, judge,
administrative board or agency to send up with in five (5) days to the Justice who issued the writ
a full and complete copy of the proceedings in the cause at issue with a certificate under the Seal
of Court..." For reliance, see Civil Procedure Law, Rev. Code 1:16.23(4)(5). But on the contrary,
Mr. Justice Yancy reneged on his statutory duty under the law until final judgment on November
21, 1995, to the serious detriment and injury of the petitioner/intervenor' s interest by issuing the
writ on November 23, 1995.

This court holds that the petitioner sought immediate remedy on November 8, 1995 for the
review and correction of the ruling denying his motion to intervene in the main suit after its
rendition as the laws of this % land *» direct, the rationale being that the petitioner had no further
control over the action of the Justice in Chambers, he having filed his petition on November 8,
1995 with respect to the issuance of the alternative writ of certiorari. Therefore, any delay with
respect to the authority of the Chambers Justice to grant or deny the issuance of an alternative
writ cannot be attributed or imputed to the petitioner in the instant case. We further hold that the
petitioner is not guilty of laches and negligence as ruled by the Chambers Justice and contended
by the respondents.

Wherefore and in view of the foregoing, it is the considered opinion of this court that the ruling
of the Chambers Justice and the trial judge should be, and the same are hereby reversed and the
case is hereby remanded for trial joining the petitioner as co-respondent party in the main suit.
The Clerk of this Court is hereby ordered to issue the peremptory writ of certiorari commanding
the judge presiding therein to resume jurisdiction joining the intervenor as a co- respondent party
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in the cause of action, and to proceed with the hearing of the main suit in keeping with law.
Costs are to abide final determination of this case. And it is hereby so ordered.

Petition granted.

Howard v Dunbar [1961] LRSC 31; 14 LLR 515 (1961) (15
December 1961)

THOMAS F. HOWARD, Appellant, v. JOHN DUNBAR, Appellee.

APPEAL FROM ORDER IN CHAMBERS ON APPLICATION FOR A WRIT OF ERROR TO THE
CIRCUIT

COURT OF THE SIXTH JUDICIAL CIRCUIT, MONTSERRADO COUNTY.

Argued November 21, 1961. Decided December 15, 1961. 1. The rules of the
circuit courts, as approved by the Supreme Court, have the force and effect
of statutory law. 2. It is improper for a lawyer without

valid excuse to fail to appear at a hearing on assignment of a judge.

On appeal from an order in which the Justice presiding in

Chambers refused to issue a writ of error for review of proceedings in an
action of ejectment, order affirmed.

Peter Amos George

for appellant.

T. Gyibli Collins

for appellee. MR. Court.
JUSTICE MITCHELL

delivered the opinion of the

This is a case that took

its birth in the Circuit Court of the Sixth Judicial Circuit, Montserrado
County. An inspection of the records shows that the present

appellee, John Dunbar, plaintiff below, sued out an action of ejectment on
March 7, 1960, and filed same for the June, 1960, term

of the aforesaid court, against Thomas F. Howard, defendant, alleging that
the said defendant was illegally withholding his % land %

situated in Block Number 21 on Camp Johnson Road in the City of Monrovia,
Montserrado County, for which L land ¥ the said plaintiff holds

legal title, and that defendant had encroached on the said premises, had
erected a house on a portion of the L land ™ and had sold a

portion thereof to a third party. It appears that, by consent of both parties
to the suit,
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after pleadings

had rested they resorted to arbitration so that competent surveyors would go
on the spot and identify the common boundary between

plaintiff and defendant. Upon this mutual understanding a board of
arbitrators was appointed by the court, and they performed their

duty on the spot. After complying with the orders of the court, the
arbitrators filed their award, indicating therein that some portion

of the plaintiff's % land % was occupied by the defendant and that the fourth
corner of plaintiff's lot fell on the inside of the house

that defendant had built on the premises, and hence the usual mark for that
corner could not be set in without damage to the house,

which they were not authorized to do. This report motivated both plaintiff
and defendant to agree again to file joint objections

thereto for a second survey so that both lots would be marked off and
plaintiff's fourth corner set in. When the matter was assigned

for hearing by the court below, counsel for defendant, now appellant, failed
to appear, although he had been notified of the court's

assignment in the proper way; whereupon the court permitted the arbitrators
to give evidence in proof of their findings, and thereafter

affirmed the award by a final judgment. This final judgment of the court
below ordered plaintiff below, appellee herein, placed in

possession of his property which he complained had been withheld. Some time
thereafter, the present appellee applied for the issuance

of the writ of execution for the enforcement of the court's judgment since,
although the court had of its own accord noted on its

records an exception for the defendant, yet he had failed to avail himself of
the right of an appeal; and as soon as the writ was

issued and served appellant filed objections to stay the service of the
execution. When these objections were assigned for hearing,

not only was defendant's counsel informed of the assignment, but he initialed
the notice, certifying that he had been
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notified. Still, he absented himself, as in the former cases, and according
to his practice, he was absent without

excuse. Hence there remained nothing for the court to do other than to
proceed to pass upon the grounds of the objections, which

was done; and they were denied ; and the writ was ordered enforced. At this
stage of the proceedings, counsel for appellant fled

to the Chambers of Mr. Justice Pierre, acting for Mr. Justice Harris, with a
petition seeking the issuance of the writ of error, for a review of the
proceedings. After respondents

had filed their returns the matter was heard by the said Justice; and we
quote herein his ruling thereon : "From the records in the

case in the Circuit Court of the Sixth Judicial Circuit, Montserrado County,
the action of ejectment out of which these proceedings

have grown was assigned for hearing, and for the purpose of disposing of the
report of arbitrators appointed to survey the L land™» in
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dispute, on October to, 1960. The notice of assignment shows that counsel for
defendant was particularly asked to be notified, and

he initialed the notice. "Although the said counsel had ample and timely
notice of this assignment, he was absent when the case was

called, without having obtained excuse or show-. ing cause why he should not
attend upon the assignment of the case. Counsel for

plaintiff being present, the court proceeded to hear the arbitrators' report
read. It would appear that this report was not satisfactory,

and counsel for the parties met later, and filed joint objections thereto.
"The case was then assigned a second time before the same

judge, His Honor, Joseph Findley, for hearing at 9 o'clock in the morning of
November 17, 1960, for an investigation into the report.

Although counsel for both sides initialed this second notice of assignment,
counsel for the defendant was again absent when

518
LIBERIAN LAW REPORTS

the court met, and for yet another time he had failed either to obtain an
excuse or indicate why he could

not attend upon the assignment of the case. It would seem that, at this
hearing, judgment was rendered on the arbitrators' report,

in favor of the plaintiff. Execution was applied for and granted, and Judge
Findley went out of term. Defendant's counsel got to

know of the execution, and filed a motion to stay the same for several
grounds stated therein. This motion came before His Honor,

Judge Morris, and was assigned to be heard on March 14, 1961, when the court
met as per assignment, which had been acknowledged by

counsel on both sides. Again, defendant's counsel was absent; the judge
therefore rendered judgment denying the stay of execution

; and, although defendant's counsel was absent, exceptions were ordered
recorded for him. It is for the above reasons that the defendant

in the court below has applied for the issuance of a writ of error for us to
review what he claims to be errors committed by the

trial judge below. "According to the rules of the circuit courts, failure to
file a motion for continuance, or to appear for trial

after return by the sheriff of a written assignment, is sufficient indication
of the party's abandonment of a defense in the said

case, in which instance, the court may proceed to hear the plaintiff's side
of the case and decide thereon. Petitioner's counsel

contended that his reason for not having appeared in the lower court, was
because, on the same days when he should have appeared

there, he was busy in the Supreme Court. It is true that Supreme Court
assignments take preference over those of the inferior courts;

but it is also true that, in all instances of counsel having assignment in
the lower court and also having to appear in the Supreme

Court, this information has been brought to our attention, and the clerk of
the Supreme Court has, in all such cases, been ordered

to inform the



LIBERIAN LAW REPORTS
519

judge of the lower court of the reason why counsel should be excused from
keeping his

assignment. "The rules of the courts of Liberia were approved by this Court,
and they thus became, to all intents and purposes, law

governing those courts. The Supreme Court itself is without authority to
violate them. That being so, we cannot perceive of any error

committed either by Judge Findley or by Judge Morris in proceeding with a
case in which assignment had been regularly made and acknowledged

by the parties, and where the said parties undertook to absent themselves
from the hearing without excuse. Besides being in violation of the rules of
court, it is contemptuous

for a lawyer to ignore an assignment of a Judge, and it is a waste of public
funds to have courts convened and the parties fail or

refuse to take advantage of them in order that their causes might be heard.
The Supreme Court will not and cannot encourage such

behavior on part of counsel. "This point was resisted in Count '3' of the
returns ; and we not only had counsel on both sides to

argue it, but we ordered the original records of the lower court brought up ;
and upon examination, we found that defendant's counsel

had deliberately absented himself from the three assignments shown in the
records. This one point showing deliberate violation of

the rules of court is sufficient to form the basis of our decision in this
matter. We have not been able to find any irregularity

in the conduct of the respondents ; and we have no alternative therefore but
to deny the petition. The clerk of this Court is ordered

to send a mandate to the court below, and instruct the judge to resume
jurisdiction and enforce his judgment." The appellant, being

dissatisfied with the ruling made by the Justice, presiding in Chambers,
sought an appeal before the full bench, which privilege

was granted ; and it is this appeal which we have sat patiently and heard.
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In the argument of appellant's

counsel before us, he contended that since the objections to the report of
the arbitrators were made jointly by counsel representing

both sides in the case, the court below should not have disposed of the
proceedings in his absence, and that it was irregular for

the judge below to have disposed of the matter without a jury. Answering
questions put to him by this Court, he soon admitted his

misconception of the law with respect to proving of an award and the final
judgment thereon. In accordance with the rule of court

cited by the Justice presiding in Chambers, the court below had no
alternative other than to have proceeded to hear the matter, especially
when, in the absence of counsel without excuse, he was regularly served with
legal notice of the aforesaid assignment--and this cannot

be deemed a fault attachable to the opposite party or misconduct of the trial
judge. The rules which control our court procedure

must be closely observed and guarded with all diligence by those who are
authorized to enforce them; and this Court will not countenance



their deliberate disregard. It is therefore our opinion that the ruling of
Mr. Justice Pierre, acting for the Justice, presiding

in Chambers, is sound in the sight of the law and should be upheld. The
aforesaid ruling is therefore affirmed with the instruction

that, in the enforcement of the final judgment of the lower court, the fourth
corner of appellee's lot must be set by the surveyors

who constituted the arbitration board. And it is hereby so ordered. Costs in
these proceedings are hereby ruled against appellant.

Affirmed.

Williams et al v RL [1927] LRSC 4; 2 LLR 623 (1927) (19
January 1927)

A. D. WILLIAMS and EDDIE HUTCHINS, Appellants, v. REPUBLIC OF LIBERIA,
Appellee.

HEARD DECEMBER 16, 1926. DECIDED JANUARY 19, 1927.

Johnson, C. J., Witherspoon and Bey-Solow, JJ.

1. On an indictment for larceny the accused has a right to ask on cross examination questions
tending to prove that he was part owner of the property alleged to have been stolen.

2. Hence to deny the defendant the right to inquire whether or not there has been litigation
between accused and the private prosecutor as to the ownership of said property is reversible
error.

Judgment reversed.

Mr. Justice Bey-Solow delivered the opinion of the court:

Grand Larceny. This cause comes up from the Circuit Court of the first judicial circuit,
Montserrado County, at its November term, A. D. 1925.

In that court, the appellants were indicted, tried and convicted of grand larceny, and final
judgment was rendered upon the verdict of the jury, to which final judgment they excepted, and



have brought the cause up to this court for review. The facts will appear from the evidence in the
records.

In the first count of the bill of exceptions, the appellants submit: that the court below erred in
sustaining the objection, and not permitting the witness, Williette Page, to answer the question:

"Please tell the court and jury whether or not there had been any litigation between yourself and
the prisoner concerning the * land » upon which the fibre was cut and placed in the swamp by
you?"

This court is of the opinion that the question put by the defense on cross-examination, the subject
of complaint in the first count of the bill of exceptions, should have been answered, as it would
probably have shown that there had been litigation as to the ownership of the * land ™ upon
which the fibre had been cut and hence as to the ownership of the % land » upon which the fibre
has been cut and hence as to the ownership of the fibre itself. Further it having been shown in
evidence by A. D. Williams and Williette Page that A. D. Williams, one of the appellants, claims
part-ownership in the ® land ¥ in question, this court says that the judge of the lower court erred
in overruling the question.

And further it was testified by A. D. Williams, one of the appellants, that the % land ™ upon
which the fibre was cut and the swamp in which it was placed was his.

The evidence further shows on page 6 that the boys of Mrs. Williette Page, the private
prosecurtrix, viz.: Garglar and Zone, stole a good quantity of the fibre, and that Mrs. Page herself
complained to one John Lyoyd, a justice of the peace for the Territory of Marshall, that one
Johnson had stolen her fibre. The whole evidence in this case is conflicting, and the benefit of
the doubt should be given to the prisoners. (See I Lib. L. R. 401, 5.) Therefore the appellants
submit that they cannot be legally charged and convicted with having committed larceny for
fibre found upon their own % land ¥, as the appellants say they being under the impression that
the ® land » upon which the fibre in question was cut, and the swamp in which it was placed
was theirs, although they deny the removal of the said fibre in question. (See Record in the case,
pp. 7 and 8; W. E. Page's testimony, pp. 9 and 10; A. D. Williams' testimony; see 17 R. C. L., p.
26, sec. 29.)
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As the evidence in the case does not support the verdict of the jury, this court is of the opinion
that the judgment of the lower court should be reversed; and it is so ordered.

Hunter v Hunter [1973] LRSC 39; 22 LLR 87 (1973) (26
April 1973)

JAMES W. HUNTER, Appellant, v. SOPHIA L. HUNTER, Appellee.
MOTION TO DISMISS APPEAL FROM THE CIRCUIT COURT, SECOND JUDICIAL CIRCUIT,
GRAND BASSA COUNTY.

Argued April 2, 3, 1973. Decided April 26, 1973. 1. 2. 3. 4. A party who
fails to put in an answer must first

appear in the action in order to participate in the trial as defendant under
a general denial. No judge of concurrent jurisdiction

can review the acts of his predecessor. In order to warrant review on appeal
of a matter it must have come to finality in the lower

court. A judgment is final when it has completely settled the rights of all
parties, though it leaves things undone which may be

necessary to due execution of such judgment. It will be presumed on appeal,
in the absence of error affirmatively shown by the record,

that the trial court acted correctly. A person cannot urge a ground for
relief on appeal which was not presented to the lower court

by proper objection and exception thereto.

5. 6.

A petition for partition of real property was filed by appellee in the
Circuit

Court and granted by the judge presiding, who set up a Commission to effect
the partition. Appellant excepted to the ruling, but

took no further action. Subsequently, the matter came before another judge,
who sought to resolve the difficulties in enforcing the

first judge's ruling by dissolving the Commission and appointing a surveyor
who was technically skilled to carry out the original

order. To this ruling an exception was taken, but no appeal was pursued.
Thereafter the same judge approved the report of the surveyor

and as to one aspect of that report directed the surveyor to obtain
assistance from another surveyor. No exception was taken by respondent

nor an appeal announced. (A writ of certiorari, for some reason, may have
been applied for before the decree approving the report,

but it, too, was never pursued.) Somehow the same proceedings came up before
two other judges of the same court, in sequence. Both

took positions contrary to the

87



88 LIBERIAN LAW REPORTS decree of the first judge and of the second, as well,
which was in furtherance

of the decree. Again, the matter came up before the fifth of the judges of
the Circuit Court. He discarded the negating rulings of

the prior two judges, declaring that they had attempted to review the acts of
a colleague; he affirmed the position taken by the

second judge and sought to implement and effect it. It was from this decree
that the respondent appealed. The appellee moved to dismiss

the appeal, contending primarily that an appeal should have been taken from
the rulings of the first two judges and not the ruling

of the last judge in furtherance of the decrees of those two, since it was
interlocutory in nature and not final as the others were,

certiorari being the proper remedy. The Supreme Court agreed, deciding an
appeal was not properly before it and granted the motion,

dismissing the appeal.

M. Fahnbulleh Jones for appellant, and appellant pro se. 0. Natty B. Davis
and Joseph Findley for appellee.

MR. JUSTICE HORACE delivered the opinion of the Court. This case stems from
an unfortunate controversy between brother and sister

over property inherited by them from common ancestors. For the purpose of
this opinion we have deemed it necessary to recount briefly

the facts of the case as revealed by the record certified to us from the
court below. James W. Hunter, appellant, and Sophia Hunter,

appellee, are brother and sister, who inherited certain pieces of real
property in Grand Bassa County from their grandparents, Thomas

L. Hunter and Sophia A. Hunter, and great aunt, Laura Johnstone. Sophia
Hunter, it appears, being dissatisfied with the way her brother,

James W. Hunter, was handling the property owned by them in
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common, filed a petition on May 26, 1969,

in the Equity Division of the Circuit Court for the Second Judicial Circuit,
Grand Bassa County, for partition of said property.

James W. Hunter, respondent in said petition, was duly summoned but neither
appeared nor answered. On June 14, 1969, during the May Term of the Second
Judicial

Circuit, the petition was called for hearing before Judge Dessaline T.
Harris, counsellor 0. Natty B. Davis representing petitioner,

and respondent, who had neither appeared in the matter nor answered,
representing himself. Although no injunction papers are in the

record before us, it appears that prior to filing of the petition for
partition, Sophia Hunter had instituted injunction proceedings

against James W. Hunter, because when the partition case was called the
record shows that respondent requested the court to give

preference to the injunction proceedings on the ground that since the
petition was pending the property subject to an injunction

could not legally be partitioned. The request of respondent was resisted by
petitioner's counsel, and the judge ruled that the injunction

had no bearing on the suit for partition and was intended to preserve the
property until partition, when the injunction would expire

of its own terms. We have taken pains to refer to the injunction proceedings
because of what will be stated later in this opinion



as to the position of respondent in this connection. The court having
disposed of the injunction as related above, the petition to

partition was called, as the minutes of the trial court reflect. "The Court
At the call of this case respondent was found not to

have appeared nor answered hence he is on bare denial. However he was in
court at the call of this case in keeping with the minutes

of court. The truthfulness of the parcels of % land % named in the petition
was by question solicited from respondent, James - W. Hunter,

and he confirmed all of the listed prop-
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erties except item five under count one of the petition which

calls for thirty acres. In denying the existence of thirty acres behind the
hospital in Lower Buchanan, respondent James Hunter informed

the court that instead of thirty acres there were only six acres which he
knew to have been given to him and his sister, petitioner.

In the circumstances, the court will order the commission set up infra to
take cognizance of all and singular the properties listed

in count one of the petition except that in the case of thirty acres of %
land ¥ behind the hospital, Buchanan, said committee will consider

six. In addition to these parcels of %land petitioner informed the court
that she has evidence of the existence of four acres of land %

in New Cess, Grand Bassa County. So during the deliberation of the commission
referred to, to be set up, these four acres of L land ¥

the commission is ordered to consider the same during their deliberation if
evidence of existence thereof is produced by petitioner,

because when notice of this New Cess % land was given in court, respondent
denied any knowledge about said parcel of land ¥%." The court

then proceeded to set up the Commission. Counsellor Joseph Findley was
nominated by the petitioner. Hon. Joshua L. Harmon was nominated

by the respondent, but because the court felt that Mr. Harmon was a Senator
and immune from court process at the time, his nomination

was rejected by the court. After taking exceptions to the court's ruling,
respondent nominated counsellor Samuel W. Payne, and the

Commission as named above, with the court's appointee, Mr. Joseph Sukun, as
Chairman, was duly set up to partition the properties

listed in the petition and ordered to report to court within sixty days, to
which report either party in interest might file objections.

Thus ended the first phase of this matter. One peculiar feature of this case
is how the respondent came within the jurisdiction of

the court to participate in
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the partition proceedings when he had neither appeared nor answered. The
Civil Procedure Law requires that upon being summoned, an appearance shall be
made within ten days after service of such summons

or resummons. Rev. Code I :3.62. Section 9.1 (2) of the Civil Procedure Law
provides : "If a defendant appears within the time prescribed by Section 3.62
(emphasis supplied) his failure to interpose an answer shall be deemed a
general denial of all the allegations in the complaint.

At the trial, such a defendant may cross-examine plaintiff's witnesses and
introduce evidence in support of his denial, but he may

not introduce evidence of any affirmative matter." From the reading of this
statute it seems to us that in order to qualify to participate

in a trial as defendant or respondent, one must first appear. During the
February Term of the Second Judicial Circuit, Grand Bassa

County, Hon. D. W. B. Morris presiding, the matter was again called, and the
court asked for the report of the Commission, when it

was informed by the Chairman that he was unable to get the Commission to
meet. Counsellor Findley, a member of the Commission, informed

the court that the nature of service required of them was technical and not
being surveyors, the Commission could not execute the

orders of the court appointing them to partition the property in controversy
between petitioner and respondent. In this situation,

the court dissolved the Commission set up to partition the property and
appointed surveyor Moses D. James to make a proper partition

of the property in question and submit a report to the court by March =zo,
1971, at which time the report would be passed upon and,

if approved, distribution of the properties would be made to the parties
concerned. The parties were ordered to turn over all deeds

to the court-appointed surveyor. Respondent excepted to the entire ruling and
announced an appeal to the Supreme Court at its October
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1971 Term. The trial court then observed that announcement of an appeal to an
interlocutory ruling was

a strange procedure, but since respondent had done so he would order the
surveyor to suspend the survey for a limited time in order

to give respondent time to appeal and petitioner time to properly defend her
interest. From this point, according to the scanty record

available, it seems that the situation became more confused. As far as we
have been able to gather it appears that instead of prosecuting

an appeal, respondent filed in the office of the clerk of the Supreme Court a
petition for a writ of certiorari venued before the

full bench. There is no showing that the writ was ever authorized by the
Supreme Court or a Justice thereof. In the meantime, counsellor

for petitioner made representations to the Chief Justice, ad interim, of the
situation, and the Chief Justice wrote a letter to Judge

Morris instructing him to proceed with the matter and in case any party was
dissatisfied he or she could appeal to the Supreme Court.

After receipt of this letter and while the matter was proceeding, respondent
obtained a certificate from the assistant clerk of the



Supreme Court to the effect that a petition for a writ of certiorari had been
filed in his office venued before the full bench sitting

in its March 1971 Term which was "still pending undisposed of." Being
confused with this turn of events, Judge Morris sent a radiogram

to the Acting Chief Justice requesting clarification, because his letter and
the clerk's certificate from the Supreme Court filed

in the trial court seemed conflicting. To this radiogram from Judge Morris,
Acting Chief Justice Mitchell sent a reply. "Your radiogram

received. Have not deviated from instruction given you by letter and I
informed Counsellor Hunter personally if not satisfied proceed

by regular appeal. This is still maintained." Upon receiving the radiogram,
Judge Morris proceeded with the case. The surveyor made

the partition
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and reported to the court, which rendered a decree on the surveyor's report
on March 19,

1971. Because of the importance both sides have attached to this decree, from
different angles, of course, we will quote the part

which begins after recitation of the facts. "In obedience to the judge's
order the clerk issued notices which were served on both petitioner and
respondent for the hearing of this matter at the hour of to o'clock. When the
matter was resumed at II o'clock, petitioner, with

her representatives, counsellors Davis and Findley, in compliance with said
notice, were present. Respondent was absent and even

up till now while the decree is being entered, 25 minutes to 12 o'clock,
respondent is absent without excuse. The court therefore

in passing upon the report of the surveyor, Moses D. James, decrees that same
be hereby approved with reservation deleting the incited

[sic] letter dated March 13, 1971, signed by respondent James W. Hunter
addressed to Moses James, and further instructs the surveyor

who stated that up to this point because respondent had failed to furnish him
with the original deed of one of the pieces of property,

he had not made a drawing [map] of the property on the Fair. Ground. As to
this piece of property and the rest shown in said petition,

subject of these proceedings uncountered, the court directs him to get in
touch with the oldest Public ®Land % Surveyor in this county,

Arthur P. Harris, who might be able to designate the points of commencement
of said properties without encroaching on others of legal

title, partition this particular property and prepare the necessary quit
claim deeds covering same . . . to be presented both sides

for their signatures and probation and registration. Meanwhile the said
surveyor shall prepare and present his bill which may also

include service rendered by surveyor Harris for our approval to be included
in the bill of costs which is
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hereby ruled to be paid by respondent. With this amendment, the report be and
the same is hereby approved. It is so ordered." We

think it important to note that before surveyor James started the survey he
requested respondent to be present in order to show him

the corners, but respondent refused because, as stated by him, he had been
enjoined from entering upon said property. It is difficult

to understand respondent's attitude in this respect in view of Judge Harris'
ruling in the injunction proceedings hereinabove referred

to. No action was taken by respondent after the rendition of the above
decree, either to appeal or move by remedial process to the

Supreme Court. At the May Term of the Second Judicial Circuit, Grand Bassa
County, Judge Alfred B. Flomo presiding, in some way not

shown in the record, the partition matter came up again. Judge Flomo, after
surveying the history of the case, and noting that neither

of the parties had been placed in possession, appointed a Board of Commission
to assist the appointed surveyor to conclude the matter.

Levi R. Johnson was named Chairman, Rev. Oswald T. Dillon and Counsellor
James G. Johnson, the other members. A report was to be

made not later than July 17, 1971. Again, during the August 1971 Term of the
Second Judicial Circuit, Grand Bassa County, Judge Roderick

N. Lewis presiding, the matter somehow came up again. According to the
record, on August 19, 1971, Judge Lewis reviewed the facts

and then decreed that the commission constituted by Judge Flomo proceed
without delay. During the November 1971 Term of the Second

Judicial Circuit, Grand Bassa County, Judge William 0. Kun presiding, this
same matter was brought up again. Judge Kun commenced

by making a thorough inquiry into the status of the matter, whereby it was
shown what
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roles his predecessors,

Judge Morris, Judge Flomo, and Judge Lewis, had played. His inquiry also
revealed that after Judge Morris' decree, before Judge Flomo

constituted a new Commission, a surveyor had been nominated by respondent and
appointed by the court to associate with surveyor James

in effecting the partition. Further, the inquiry of Judge Kun revealed that
James had made the partition and prepared quit claim

deeds which had been passed upon by Judge Morris. Although respondent took no
action by way of exception or otherwise at this time, when Judge Flomo was
presiding at a subsequent term of court, respondent objected to the partition
James had made, on the ground that the surveyor had

allocated most of the improved properties to petitioner and the unimproved
properties to him. In passing, we should mention that

it is indeed strange that respondent did not interpose his objections at the
time the report was made and before Judge Morris passed

upon it. It is also strange that he did nothing about this report which he
considered prejudicial to his interest, or the decree

based on that report, at the time he did raise objections. After due inquiry
into the matter, on December 21, 1971, Judge Kun ruled



that the acts of Judge Flomo and Judge Lewis were improper in that they
sought to review their colleague, Judge Morris and the decree

made by him, which Judge Kun affirmed and ordered the parties to comply with.
Respondent excepted to Judge Kun's ruling and announced

an appeal to the Supreme Court at its March 1972 Term. Petitioner complied
with the ruling and signed the deeds. Respondent based

his appeal on a four-count bill of exceptions. Although, for reasons to be
stated later, we cannot traverse the bill of exceptions,

we deem it important, nevertheless, for the purpose of this opinion to quote
Judge Kun's notation on the bill of exceptions.
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"This court maintains that inasmuch as no appeal was taken from the decree
made by Hon. D. W. B. Morris during

the February 1971 Term of court, said decree is final and no other Jjudge
except authorized by the Supreme Court has the right to

set aside the decree and reopen the case. With this observation, the bill of
exceptions is approved in so far as it is supported

by the records of the case." When this case was called before us, our
attention was drawn to a motion to dismiss the appeal filed

by appellee and resisted by appellant. Appellee's chief contention is that
appellant never appealed from the rulings of Judge Harris

and Judge Morris, which Judge Kun's decree merely sought to enforce and that
the appeal respondent has taken from Judge Kun's decree

is improper in that he should have moved by certiorari, the correct procedure
in the case of an interlocutory ruling. Appellant charged

in his resistance lack of legal sufficiency for the grounds of the motion and
otherwise denied the allegations, as well as stressing

laches on the part of movents. Before proceeding with the issues raised, we
feel that some comment should be made on the roles of

Judge Flomo and Judge Roderick N. Lewis in this matter. We have already
referred to the rulings of these two judges. From those rulings,

the one of Judge Flomo setting aside Judge Morris' decree, and that of Judge
Lewis confirming Judge Flomo's position, it can be clearly

seen that these two judges were without legal authority to proceed as they
did, without regard as to whether their positions were

legally tenable or not. It has been held by this Court, Republic v. Aggrey,
13 LLR 469, 478-79 (1960), more than once that no judge of concurrent
jurisdiction can review the acts of his predecessor in a given case. "Now,
summarizing both of these counts, this Court says that however sound the
ruling of His Honor
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Judge Weeks,

might seem to be in substance, it cannot be upheld by any authority of legal
jurisprudence; and, however, erroneous or sound might

be the ruling of His Honor, Judge Samuel B. Cole, given at the February,
1959, Term of the court, the only judicial tribunal that

would have been clothed with legal authority to review the same was an
appellate court; and Judge Weeks, presiding over the May term

of the aforesaid court, exercising concurrent jurisdiction with Judge Cole,
was without legal authority to review his acts as such."

See also Jartu v. Estate of Konneh, to LLR 318 (1950). We, therefore, have no
hesitancy in declaring the acts of Judge Flomo and

Judge Lewis legal nullities, because they run counter to both the common law
and the decisions of this Court. Coming now to the motion

to dismiss, appellee has asked that we dismiss the appeal because actually
there is no appeal before this Court, since appellant

failed to appeal from the decree he should have appealed from, that of Judge
Morris, and that appellant could not appeal from Judge

Kun's decree enforcing Judge Morris' decree because Judge Kun's action was
merely implementing the decree of Judge Morris. Appellant

on the other hand has argued the point that the motion to dismiss does not
advance any of the statutory grounds for dismissal of

an appeal and, therefore, the motion should be denied. The points we deem
necessary of consideration are : (t) what constitutes finality

in determining a case, to warrant an appeal being taken therefrom; and if
warranted in the case under consideration, whether the

appeal was properly taken; (2) what the legal presumptions are with respect
to the decisions of trial courts; and (3) whether in

the circumstances there is an appeal regularly before us, that is to say, has
appellant properly re-
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served the points he desires us to pass upon in his appeal by proper
exceptions? With reference to the first point, most law writers

are agreed that in order to warrant review on appeal of a matter, it must
have come to finality in the trial court. "As a general

rule, the face of the judgment is the test of its finality. . . . The fact
that other proceedings of the court may be necessary to

carry into effect the rights of the parties, or that other matters may be
reserved for consideration, the decision of which one way

or another cannot have the effect of altering the decree by which the rights
of the parties have been declared, does not necessarily

preverit the decree from being considered final, unless ther is some further
judicial action contemplated by the ourt. "A decree

which decides the right to property in contest, directs it to be delivered by
defendant to complainant by transfer, and entitles

the complainant to have the decree carried immediately into execution, is a
final decree, although it leaves to be adjusted accounts

between the parties in pursuance of the decree settling the question of
ownership.", 2 AM. JUR., 1lp"An appeal or writ of error will not lie, as a
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rule, unless there has been final disposition of the case as to all the
parties. "A reservation

in a decree of a right to apply to the court for any order that may be
necessary to the due execution of the decree does not destroy

its appealability. It has been held that a judgment is final which completely
settles the rights of the parties, although there is

an order retaining the cause on the docket for the purpose of executing the
judgment, which is discharged by the payment of the amount

of a judgment into court." 2 CYC. 588. In his argument at this bar, appellant
contended that the decree of Judge Morris was not final

because it left

peal and Error, §§S 24 ) 25.
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something to be done. At the same time, he has contended

that the decree of Judge Kun, which by its own wording was simply enforcing
the decree of Judge Morris and which also left something

to be done, was final. It is our view that this argument is inconsistent and
illogical and seemed to be advanced because appellant

did not avail himself of his legal rights with respect to Judge Morris'
decree. We will say more about this later. We consider next

the point of what the law presumes with respect to actions and/or decisions
of lower courts. It is generally held, in the absence

of patent error by the lower court, that the law presumes that the actions of
such court were correct. "While there are limitations

on the power of an appellate court to indulge in presumptions in support of
orders or judgments, it is a general rule of wide application

that an appellate court will indulge all reasonable presumptions in favor of
the correctness of the judgment, order, or decree from

which the appeal was taken. In other words, it will be presumed on appeal, in
the absence of a showing to the contrary, that the

trial court acted correctly, that the trial court , did not err or rule
erroneously, and that the court will correctly settle questions

as may arise in further proceedings in the cause. Indeed, error is never to
be presumed by an appellate court on an appeal thereto,

but must be affirmatively shown by the record; and in attempting to show
affirmatively that an error exists as reflected by the record

the appealing party must be guided by the rules of law and of equity
applicable to the record produced." 5 C.J.S., Appeal and Error,

§ 1 533. Other authorities have addressed themselves to the point. "It may be
stated as a general principle that reviewing courts

indulge presumptions very freely for the purpose of sustaining the action of
lower courts,
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and very

sparingly for the purpose of overthrowing them. Generally speaking,
presumptions unfavorable to the judgment and for the purpose

of reversing it will not be indulged in. A record will not be interpreted to
show error if it is susceptible of reasonable interpretation

to the contrary but must be given such construction as will support the
judgment if such construction can reasonably be made." The

motion to dismiss avers that appellant did not take an appeal from the decree
which settled the controversy, that is, the decree

of Judge Morris. Neither in his resistance to the motion to dismiss nor in
his argument before us has this averment been denied on

the part of appellee. On the contrary, appealing from Judge Kun's decree,
appellant, to all intents and purposes, makes a tacit admission

that he did not appeal from Judge Morris' decree and the record confirms
this. The law will presume, therefore, that the decree of

Judge Morris, which was only implemented by Judge Kun, was not appealed from.
Appellant in his argument emphasized that he wanted

the partition made by surveyor James upon orders of Judge Morris vacated
because of its inequities, that is, it awarded most of the

improved portions of the property to appellee and most of the unimproved
property to him. Be that as it may, and if so it does seem

unfair, but has appellant safeguarded his rights in the trial court? We think
not. It seems to us that if appellant felt that Judge Morris' decree was
interlocutory,

he should havé at least excepted to it and thus reserved this point for
appeal. Better still, he should have applied to the Justice

in chambers for a remedial writ to correct what he considered error on the
part of the judge. He did not do this. He did file a petition

for a writ of certiorari but that was when Judge Morris dissolved the
Commission set up by Judge Dessaline T. Harris and appointed

surveyor Moses D. James to make the partition and not when Judge Morris
passed
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for certiorari was never followed through. In some jurisdictions in reviewing
an appeal from a final judgment there may be a review

of interlocutory rulings, but in order to have a review of such interlocutory
rulings they must have been properly reserved for review.

Proper preservation and reservation of an interlocutory decision for
appellate review may require, among other conditions, proper

objection and exception to the decision and embodiment thereof in the record
on appeal. Therefore, even if we assumed that Judge

Morris' decree was interlocutory, how can we review it, either by itself or
conjointly with Judge Kun's ruling which merely implemented

it, when no exceptions were taken to reserve the issues for review? "A party
cannot in the appellate court, urge a ground for relief

which was not presented to the court below, especially where the new ground
is inconsistent with the theory on which he proceeded

at the trial." 2 CYC. 674. "Within the rule that questions not presented in
the trial court in some appropriate manner will not be

considered on appeal or error, it is a rule of nearly universal application
that objections must be made in the trial court in order



to reserve questions for review." 2 CYC. 677. All in all, the whole case as
handled in the court below presents the situation of

a comedy of errors. One fact stands out, however, quite plainly : that the
bone of the controversy is the decree of Judge D. W. B.

Morris, upon which the appeal hinges. Equally clear is the fact that
appellant neither excepted to, nor appealed from, that decree.

Because of what has been hereinabove stated we are of the considered opinion
that the decree of Judge Morris was a final decree which

should have been appealed from if appellant wanted review by the Supreme
Court. It
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was not Judge Kun's decree from which an appeal should have been taken, for
it merely implemented Judge Morris' action in the case.

Our holding in this regard is further borne out by the fact that the appeal
from Judge Kun was to the report of surveyor Moses D.

James upon which Judge Morris had passed. The motion to dismiss the appeal
is, therefore, granted. The Clerk of this Court is hereby

commanded to send a mandate to the court below to resume jurisdiction and
enforce the decree of Judge D. W. B. Morris as implemented

by the ruling of Judge William 0. Kun. Costs in these proceedings disallowed,
except for an amount of $300.00 to be paid to the surveyor

by both parties equally. It is so ordered.

Motion granted, appeal dismissed.

WAT Corp. v Alraine [1975] LRSC 16; 24 LLR 224 (1975)
(2 May 1975)

WEST AFRICA TRADING CORPORATION, Appellant, v. ALRAINE (Liberia) LTD.,
Appellee.
MOTION TO DISMISS APPEAL.

Argued April 9, 1975.

Decided May 2, 1975. 1. There is no legal justification for the rule of thumb
requiring an amount be pledged in the appeal bond equal

to one and one-half times the amount sued for. 2. A sufficient description of
realty in the affidavit of sureties means property

so described as to make finding it on the ground an easy exercise ; the Court
suggested the best means to be the number of the plot

of L land ¥ and its description by metes and bounds.

A motion was brought to dismiss the appeal on the grounds that insufficient
security

had been pledged in that one and one-half times the amount sued for was not
provided in the appeal bond, and the realty pledged was

not sufficiently described to establish the lien of the bond. Though the
Supreme Court denied the arguments principally advanced
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by the appellee, it was of the opinion that the lack of identification of the
realty would make difficult appellee's efforts to locate

it. The motion to dismiss the appeal was granted.

M. Fahnbulleh Jones for appellant. Yangbe and Toye C. Barnard for appellee.
Moses

K.

MR. CHIEF JUSTICE PIERRE delivered the opinion of the Court. This case has
come up to us on appeal from the judgment rendered

in the Sixth Judicial Circuit Court, sitting in its December 1973 Term.
Plaintiff who is the appellant herein, had sued by attachment

for damages, and complained that warehouse space leased to the appellee had
been used in a manner to cause cracks in the building,

to the damage and in224

LIBERIAN LAW REPORTS
225

convenience of the lessor. A firm of general contractors, Housing Development
and Construction Corporation, was invited to examine the condition of the
building, and their report as to the cause of the cracks

complained of by the apellant, is very interesting. Defendant appeared in the
action and filed an answer, in which it was contended

that there was no ground for attachment according to law ; that the
applicatory affidavit filed with plaintiff's complaint is false

in many respects, especially when it alleged that repeated demands for the
sum sued for had been made ; that although plaintiff had

sued for the sum of $147,499.00 as damages, yet the attachment bond contained
no fixed amount, that is, one and one-half times the

sum sued for as required, by which defendant could be indemnified as the law
requires ; that the attachment bond was defective because

it did not have an affidavit of sureties appended thereto. Defendant also
contended that cracks in the walls of the building, and

the sunken floor, were caused by cheap material used, and poor construction
of the building, and supported this contention by a report

submitted by the firm of Milton and Richards, architects and engineers.
Defendant denied responsibility for the condition of the

building and claimed that it was caused by the failure to have observed sound
professional precautions, and that the type of soil

on which it was built required the employment of certain measures in keeping
with good architectural policies to insure its stabilization.

A jury deliberated on the evidence after the issues of law had been passed
upon and the case ruled to trial. The Jjury returned a

verdict denying plaintiff the damages sued for. Judgment was rendered on this
verdict, to which plaintiff excepted and announced

an appeal to the Supreme Court. After completion of the appeal, the appellee
filed a motion to dismiss the appeal, on several grounds,

which we shall review later, and appellant resisted.



226
LIBERIAN LAW REPORTS

The first two counts of the motion to dismiss are

based on the fact that the penalty in the appellant's appeal bond is not one
and one-half times the amount sued for, and the appellee

contends that for this reason the said bond is defective. While it is true
that filing a defective bond is ground for dismissal of

an appeal, we contend that the defectiveness of the bond must be clearly
shown and not assumed. According to our Civil Procedure Law the only reason
for filing an appeal

bond in civil cases is that it will indemnify the appellee from all costs or
injury arising from the appeal, if unsuccessful, and

that the appellant will comply with the judgment of the appellate court or of
any other court to which the case is removed. Rev.

Code r :51.8. This is the most recent legislative enactment, but is contained
verbatim in the 1956 Code, Title 6, § 1013, as well

as substantially the same in the Revised Statutes before it. Rev. Stat., §
426. The question of requiring the indemnity of an appeal

bond to be one and one-half times the amount sued for, is not mentioned in
either one of the foregoing sections, and we have wondered

what the legal authority is for this requirement in appeal bonds. Not being
able to find legal ground for the requirement, we are

unable to uphold this reason for dismissing an appeal. In this case the
amount sued for is $147,499.00, and the indemnification provided

in the appeal bond is $5,000.00. The question we ask ourselves in this
circumstance is, could this smaller amount properly indemnify

the appellee against cost or injury it might sustain? The foregoing sections
relating to indemnity require that the security of the

bond be fixed by the court, and, further, that should the bond be
insufficient, it may be made sufficient before the trial court

loses jurisdiction over the case. Rev. Code i1 :5 r.8. The bond must have been
approved by the trial judge. Nor have we been able

to find anything in the record to
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show that there was any exception taken to either of the sureties,

as is allowed by section 63.5 of the Civil Procedure Law, contained in our
Revised Code. We must assume, therefore, that appellee

must have been satisfied with the sureties, and with the amount inserted in
the bond as indemnification. Can counsel at this stage

raise the question of the defectiveness of the bond, on the ground of
insufficiency of the indemnification? We do not think so, because

making the bond sufficient could only have been done before the trial court
lost jurisdiction. We shall now consider count three

of the motion to dismiss. In this count the appellee has stated that the
affidavit of the sureties, attached to the bond, does not

contain a sufficient description of the property pledged to establish the
lien of the bond, in accord with statutory requirements,

and on this ground the appeal bond should be dismissed. Our Civil Procedure
Law contains the applicable section. "3. Affidavit of

sureties. The bond shall be accompanied by an affidavit of sureties
containing the following: " (a) A statement that one of them is



the owner or that both combined are the owners of the real property offered
as security; "(b) A description of the property, sufficiently

identified to establish the lien of the bond ; "(c) A statement of the total
amount of the liens, unpaid taxes, and other encumbrances

against each property offered ; and " (d) A statement of the assessed value of
each property offered." Rev. Code 1 :63.2 An inspection

of the bond shows that there is an affidavit sworn to March 25, 1974, filed
with it, and for the purpose of this opinion we will

quote from it. "Personally appeared before me, a duly qualified Justice of
the Peace, Emmanuel Lue and Henry Temah,
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at my office in the City of Monrovia, Montserrado County, who being duly
sworn, depose and say: i. That they are the
sureties whose names appear on the plaintiff/appellant's bond to which this
affidavit of sureties is attached. "2. That they are
freeholders and householders within the Republic of Liberia and own real
property to the value of the said bond over and above their
liabilities. "3. That the assessed value of their properties is $6,020. "4.
That the foregoing statements are true and correct to
the best of their knowledge." Does this affidavit contain a description of
the sureties' property "sufficiently identified to establish the lien of the
bond," as the statute requires?
We interpret this part of section 63.2 (b) to mean offering the property as
security in order that an appellee be protected against
loss as a result of costs or injury sustained by the appeal. BLACK'S LAW
DICTIONARY has defined description relating to real property
to mean "that part of a conveyance, advertisement of sale, etc., which
identifies the % land ™% or premises intended to be affected."
In giving effect to the text of this statute, we must consider that
description of % land % merely means designating the particular space
occupied, or to be occupied so as to enable anyone to find it, should this
become necessary. Hence, in deeds which convey real property
we have description by metes and bounds, to sufficiently and correctly
identify the particular plot of ®land ». With this as a background
it is our opinion that description as used in this section means that % land
» offered as security for appeal bonds must be described
in the affidavit of the sureties sufficiently well to identify the particular
piece of property intended to be encumbered by the
bond. It is not sufficient to say that a surety owns an acre on a particular
street; that property must be

(
4
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described in a manner to make finding it on the ground an easy exercise. We
hold that this is best accomplished by stating

the number of the plot and the metes and bounds. In such circumstance there
would be no difficulty in designating the % land % with certainty.

The description of property intended to be used as security in appeals, must
be of such certainty and definiteness that locating

the property would not be difficult; nor would satisfying any obligation by
virtue of the security which the property offers be denied

to the appellee. Unless the affidavit of the sureties describes the property
offered in the foregoing manner, it cannot be said to

have conformed to the requirements of the law, because the property would not
have been "sufficiently identified to establish the

lien of the bond." A lien being a charge, or security, or encumbrance upon
property of one person, to secure some debt or obligation

to another, there should be such certainty as to the particular property
intended, as to leave no doubt in any one's mind. The requirements

of the law with respect to the affidavit of sureties which accompanies appeal
bonds are mandatory and must be met literally. We have

no authority to hold otherwise. The Court's power to construe and interpret
statutes does not go beyond giving effect to the words

in the text of the particular statute ; legislative intent must be gathered
from the meaning of the words used. The lawmakers must

be said to have intended only what they wrote and nothing more or less,
hence, the Court has no alternative but to insist upon strict

compliance with the law as it was passed. In this case the law states
positively that the affidavit of the sureties must contain

"a description of the property, sufficiently identified in order that it
might be able to establish the lien of the bond." The affidavit

accompanying the bond in this case does not contain any description of the
property offered as security as aforesaid, and renders

the bond defective; the bond being defective
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affords ground for dismissal of the appeal. The motion

to dismiss the appeal is, therefore, granted with costs against the
appellant.

Motion granted.

Williams-Baguiri et al v Cooper et al [1960] LRSC 46; 14
LLR 101 (1960) (6 May 1960)

HENRIETTE M. WILLIAMS-BAGURI, W. 0. DESHIELD, JAMES H. DESHIELD, JR., HENRY
DESHIELD, and JOHN HILARY COOPER, Plaintiffs, v. THOMAS

R. COOPER, JOSEPH SHERMAN, and DENNIS JULU, Defendants.

APPEAL FROM THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, MONTSERRADO
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COUNTY.

Argued March 16, 1960. Decided May 6, 1960. In an action of ejectment, where
the defendant has alleged adverse possession,

a plea of lack of knowledge by the plaintiff must be alleged and proved with
particularity.

On appeal from a judgment dismissing

an action of ejectment, judgment affirmed.
D. B. Cooper for appellants. for appellees.
MR. JUSTICE WARDSWORTH

Lawrence A. Morgan
delivered the opinion of

the Court. Appellants in the above-entitled cause instituted an action of
ejectment as plaintiffs in the

Circuit Court of the Sixth Judicial Circuit, Montserrado County, against
appellees herein, for recovery of a portion of Block Number

9, Long Beach Settlement, Monrovia, claiming that the said parcel of % land¥%
had come to the said plaintiffsappellants, who at the time

of the suit were the owners in fee simple, by the right of descent from their
ancestor, John Shavers. Defendants-appellees, having

been summoned, appeared and filed an answer containing one count in which
they expressly denied the right of the plaintiffsappellants

to recover on the ground that, since said defendantsappellees had held the
parcel of ®land™» in quesl01
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tion in adverse possession for a period of more than twenty years,
plaintiffs-appellants were thereby barred from recovery. The
pleadings progressed as far as the surrejoinder. On December 13, 1956, the
trial judge heard arguments pro et con on the law issues
involved in the case, and on the following day, December 14, 1956, gave a
ruling in which he sustained the allegations of defendants-appellees
and dismissed the case ; to which ruling plaintiffs-appellants took
exceptions and prayed an appeal to this Court of last resort
for review. Accordingly we have for our judicial consideration appellants'
bill of exceptions, which in its body reads as follows

;4 r. The above-mentioned cause of action was commenced by filing the
plaintiffs' written directions and complaint in the above-mentioned
court on May 15, 1956, in the office of the clerk of said court, and a writ
of summons was duly issued against the said defendants
who appeared and filed their answer and other subsequent pleadings. The
plaintiffs also filed their pleadings. "2. On December is,
1956, the trial court heard the law issues raised in the pleadings duly filed
by the plaintiffs and the defendants, and made the
following ruling thereon, as attached hereto and marked Exhibit 'A' and made
a part of this bill of exceptions, to which the said
plaintiffs then and there took exceptions and prayed an appeal to the Supreme
Court of Liberia, at its March, 1957, term. Appellants
having incorporated the trial judge's ruling as a part of their bill of
exceptions in these proceedings, we deem it expedient, for
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the benefit of this opinion, to include certain excerpts from the said
ruling, which we quote hereunder, as follows: "Plaintiffs

allege in their complaint : Ct i. That they are the heirs of the late John
Shavers. "2. That they are descendents of the late John

Shavers, deceased, who died possessed and owned in fee simple fifteen acres
of ®land.
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"3. That the said

property has come to the said plaintiffs by descent from their ancestor, John
Shavers. "4. That, notwithstanding the fact of the

said ®land™¥ having come to them as stated above, the defendants aforesaid
are presently in illegal and unlawful possession of a portion

of said lands and are unlawfully withholding same from them." "Defendants in
their said answer plead the statute of limitations in
bar by alleging: 'Plaintiffs are estopped and forever barred by reason of the

fact that the defendant held the property subject to

this action in adverse possession for a period of twenty years; that is to
say, from June 20, 1928, up to and including May 11, 1956, the day on which
they were sued by plaintiffs,

as appears more fully by copy of defendants' deed from the Republic of
Liberia.' "Plaintiffs have countered this issue by the filing

of a reply, submitting the following : "1. That the statute of limitations
could not run against them because they were minors and

did not know the whereabouts of the property, and did not have a deed, nor
did anyone put them in knowledge that they owned the property.

"2. That the Supreme Court of Liberia, during its March 1954, term turned
over to the heirs of John Shavers all of his property.

"3. That the statutory plea of limitation could not run against them because
they just luckily found out the whereabouts of said

deed for said property, and hence could not have filed an action of ejectment
previously. "4. That a plaintiff in an ejectment action

who pleads the statute of limitations admits the title right of the
defendant. "Defendants in their rejoinder allege the following:
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That the reply of the plaintiffs is inconsistent and contradictory, in that
they contend that

they were minors without a showing of when they reached their majority; that
they did not know the whereabouts of the property; that

they had nobody to put them in knowledge that they owned the property; and
that they have been granted the said property by the Supreme

Court of Liberia, which was in an action instituted in the year 1930 against
the late Abayomi Karnga. "2. That, from the year 1930,

when the Supreme Court of Liberia turned over the said property to present
time is a period of twenty-six years, or beyond the statutory

period of limitation. "3. That sufficient notice has not been afforded
defendants, by omitting to show the period in which the said

deed got into their possession, so as to be able to reckon time; the mere
averment of 'just luckily' is legally insufficient. "Plaintiffs
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surrejoined the said defendants and raised one new issue, which is that the
rejoinder of the defendants was filed out of statutory

time; that is to say, plaintiffs' reply was filed on May 30, 1956, in the
office of the clerk of court; and a copy was furnished

them; nevertheless, their said rejoinder was not filed in the office of the
clerk of court until June II, 1956, guite eleven days

thereafter. "These are the issues for resolution in this cause, which the
court will proceed to pass upon commencing with the surrejoinder

of the plaintiffs. All subsequent pleadings by a defendant after the answer
are governed by those which, by statute, the answer is

subject to. Williams v. Lewis & Co., 1 L.L.R. 229 (189%0). It 1is the time the
notice was served and not when the complaint was filed, that governs the
answer in this respect. Green

v. Turner, 1 L.L.R. 276 (1895). So it is at the time when a copy of the
adverse party's

LIBERIAN LAW REPORTS
105

pleading is served upon him that time

commences to run. "The plaintiffs herein aver that the defendants filed their
rejoinder out of statutory time. To the mind of the

court, this allegation recorded in their surrejoinder is not legally
convincing; for mere allegation is not proof. Some evidence,

that is to say, some certificate from the officer serving the said reply upon
the defendants was necessary; at least some showing

other than the mere allegation of the same, since the statute quoted above
provides for the time to commence to run as from the time

notice of the filing of the same is served, and not when filed in the office
of the clerk of the court. "This count, therefore, of

the surrejoinder of the plaintiffs herein is therefore overruled. "Culled
from the records there is only one major issue upon which

a resolution of this matter depends; and that is whether the plea of
statutory limitation, as raised by the defendants herein, is

a bar to an action. The statutory period of limitation applicable to an
action of ejectment is twenty years. 1956 Code, tit. 6, §

50 (a). "An inspection of the answer of the defendants shows that this is
expressly raised as a defense. "The plaintiffs, in an effort

to defeat this plea, aver that they were minors, without making a clear-cut
issue by stating the time they reached their maturity;

especially so when they have elected to plead the same in bar. Notice should
be given the adverse party of such an issue. Failure

to give such notice renders the action dismissible. Clark v. Barbour, 2

L.L.R.-15 (1909) . "An inspection of the reply of the plaintiffs
shows inconsistent, evasive and contradictory pleas in one and the same
count--not permissible. "It is to be remembered that, as

soon as plaintiff and
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defendant are available in any given suit, the period of statutory limitation

commences to run, which the more goes to show that it is necessary for a
party resisting the plea of statutory limitation to show


http://www.liberlii.org/cgi-bin/LawCite?cit=1%20LLR%20229
http://www.liberlii.org/cgi-bin/LawCite?cit=1%20LLR%20276

when the said minor reached maturity so as to reckon the time, failing which
bars an action in keeping with the statutes. The Supreme

Court of Liberia has held that the statutes commence to run against a party
when he has failed to use his legal advantages to the

security of his interest. Hilton v. Sherman, r L.L.R. 43 (1867) . "In view of
the foregoing facts and circumstances and the law controlling,

cited above, the action of the plaintiffs is dismissed with costs against
them. And it is hereby so ordered." In countering the plea

of statute of limitations, time is an essential factor which should be stated
with the view of serving notice on the adverse party,

which alone could be the means of determining whether statute of limitations
as a plea in bar would be tenable in law. Plaintiffsappellants

in Counts "1" and "3" of their reply, alleged as follows : i. Because
plaintiffs say that the whole answer of defendants should be

dismissed, and they so pray for that the alleged statute of limitations as
pleaded by defendants cannot run against plaintiffs, for

that plaintiffs were minors or under-age and did not know the whereabouts of
the property, neither did they have the deed, nor anyone

to put them in knowledge that they owned the property. "3. And also because
plaintiffs further say that the statute of limitations

cannot run against plaintiffs, for they just luckily found out the
whereabouts of said deeds for said property, and hence they could

not have filed an action of ejectment before obtaining the original deed to
said property." It is legally incumbent on plaintiffs-appellants

to indicate the time when they reached their majority, as also the

"
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time of the discovery of the deeds,

so as to justify their neglect in seeking recovery of the property in
question, subject to these proceedings, before the institution

of the suit now under review. It should be remembered that our statute
mandatorily provides: "The fundamental principle on which all pleading shall
be

based shall be that of giving notice to the other parties of all facts it is
intended to prove." 1956 Code, tit. 6, § 252. The failure

of plaintiffs-appellants to meet this requirement is an incurable legal
blunder. "Title to % land™ by adverse enjoyment owes its origin

to and is predicated upon the statute of limitations, and although the state
does not profess to take an estate from one man and

give it to another, it extinguishes the claim of the former owner and quiets
the possession of the actual occupant who proves that

he has actually occupied the premises under a color of right peaceably and
quietly for the period prescribed by law. The statute

of limitations thereupon may be properly referred to as a source of title and
is really and truly as valid and effectual a title

as a grant from the sovereign power of the state. Thorne v. Thomson, [1930]
LRSC 8; 3 L.L.R. 193 (1930), Syllabus I. "Nothing can be more ignoble and
contemptible in posterity, than the wanton disregard and indifference in
defending

and protecting at the proper time, the estate which by the honest industry of
the ancestor was acquired and left to be enjoyed by

those who should represent and come after him. And when an heir stands by and
from sheer neglect and carelessness permits a stranger
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to enter upon and take adverse possession of property which he knows was his
ancestor's and to continue such adverse possession uninterruptedly

for twenty consecutive years (without being under any legal disability to
bring action) , the law will look with disfavor upon his

attempts thereafter to
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assert his rights and will bar forever his action and right of recovery, both
in law and equity." Page v. Harland, i L.L.R. 463, 471 ( 1906). In view of
the foregoing surrounding circumstances and the law cited,

supra, the ruling of the trial judge is hereby upheld and sustained with
costs against the appellants. And it is hereby so ordered.

Affirmed.

Richards v LBDI [1982] LRSC 14; 29 LLR 525 (1982) (5
February 1982)

JOHN RICHARDS, Appellant/Respondent, v. THE LIBERIAN BANK FOR
DEVELOPMENT & INVESTMENT, by and thru COMFORT MINOR, Appellee/Movant.

MOTION TO DISMISS APPEAL FROM RULING OF THE DEBT COURT FOR
MONTSERRADO COUNTY.

Heard November 11, 1981 Decided February 5, 1982

1. There is no requirement that the affidavit of sureties to an appeal bond should contain the
metes and bounds of the property; however, the law requires that the property should be
sufficiently described so as to establish the lien of the appeal bond on it.

2. Depending on the location of the property offered as security for appeal bond, the names of
the grantor and grantee may constitute reasonable description of the % land %; inclusion of the
lot number, its location, and the metes and bounds are desirable and render the description more
precise. And while all of these descriptions may be necessary in certain areas, the omission of
one or more of these methods of description does not necessarily make the appeal bond
insufficient.

3. A single description in an affidavit of sureties for different properties situated in various places
and owned by different persons is deceptive and insufficient to create a lien on any of the several
properties offered as security for the appeal bond.
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Appellee/movant filed a motion to dismiss appellant/ respondent’s appeal on the grounds that the
properties offered as security for the appeal bond were not definitively described in the affidavit
of sureties and, as such, the appeal bond is insufficient and defective. The Supreme Court ruled
that there are several ways in which a piece of property can be described for purposes of an
appeal bond, depending on the location of the property, but that a single description for different
proper ties situated in various places, and owned by different persons, is deceptive and
insufficient to create the lien of the appeal bond on any of the several properties offered as
security for the appeal bond. The Supreme Court therefore granted the motion and dismissed the
appeal.

J K. Burphy appeared for the appellant/respondent. Joseph Williamson appeared for the
appellee/movant.

MR. JUSTICE MABANDE delivered the opinion of the Court.

Appellee/Movant, Liberian Bank for Development & Investment (LBDI), instituted an action of
debt in the Debt Court for Montserrado County against appellant, John Richards. The case was
regularly tried and judgment was rendered in favor of appellee/movant. To this judgment,
appellant/respondent's counsel excepted and announced an appeal to this Court.

On March 30, 1981, applee/movant filed a motion to dismiss the appeal now pending before the
Court. Appellee's/movant argued that the bond is insufficient and defective to support an appeal
because the various parcels of real property pledged as securities by the sureties were not
definitively described by the affidavit of sureties. In support of his contention the counsel cited
this Court to section 63.2 of the Civil Procedure Law, Rev. Code and the opinion of this Court in
this case, Ammons et al., v. Barclay[1968] LRSC 2; , 18 LLR 212 (1968).

Counsel for appellant/respondent conceded the validity of the law relied on by the
appellee/movant but argued that the bond and its supporting documents fully met the appeal
requirements of the law. He also contended that the statute does not provide per se that metes and
bounds of the ® land " offered as security should be couched in the affidavit of sureties. He
further argued that the description of the properties according to his affidavit of sureties
sufficiently created a lien on the properties.

The certificate of property valuation issued by the Ministry of Finance for appellant/respondent
indicates that several properties exist for each of the sureties. The total value of the various
properties exceeded the penalty of the bond. Each property pledged by the bond is described by
name of owner, location and lot number. The metes and bounds are not indicated for each of the
properties. Section 63.2 (c) of the Civil Procedure Law, Rev. Code, which is in issue before us,
reads thus:

"A description of the real property offered as security thereunder, sufficiently identified to
clearly establish the lien of the bond."


http://www.liberlii.org/lr/cases/LRSC/1968/2.html
http://www.liberlii.org/cgi-bin/LawCite?cit=18%20LLR%20212
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1982/14.html?stem=0;synonyms=0;query=land#disp1
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1982/14.html?stem=0;synonyms=0;query=land#disp3

The Ammons case, supra, did not specify what descriptions were required by the law. The
description should be certain so as to indicate which of the several properties is offered as the
pledge.

In the case West African Trading Corporation v. Alraine Liberia Ltd., [1975] LRSC 16; 24 LLR
224 (1975), this Court commented on the statute in the following words:

"It is our opinion that 'description’, as used in this section, means that % land » offered as
security for appeal bonds must be described in the affidavit of the sureties sufficiently well to
identity the particular piece of property intended to be encumbered by the bond. It is not
sufficient to say that a surety owns an acre on a particular street; that property must be described
in a manner to make finding it on the ground an easy exercise. We hold that this is best
accomplished by stating the number of the plot and the metes and bounds. In such circumstance
there would be no difficulty in designating the % land » with certainty. The description of the
property intended to be used as security in appeals, must be of such certainty and definiteness
that locating the property would not be difficult; nor would satisfying any obligation by virtue of
the security which the property offers be denied to the appellee.”

The comment did not say that the statute required that real estates pledged must be described by
metes and bounds. It only suggested, “That this is best accomplished by stating the number of the
plot and the metes and bounds.” The statute does not prohibit pledges where the real estates are
definitely identified without repeating the lot number, metes and bounds.

In a recent case, Zayzay v. Jallah et al.[1976] LRSC 6; , 24 LLR 486 (1976) the appellee moved
to dismiss an appeal on the ground that the property pledged was not sufficiently described so as
to have established a lien on it. The court, in commenting on the statute, held:

"The language is plain and unambiguous. Therefore, we must take the view that the lawmakers
meant that in the description of the real property to be incorporated in an affidavit of the sureties,
they referred to that part of the deed, mortgage, contract or other instrument affecting the title to
the real property which describes the property affected. That, however, general and indefinite the
description may be, if by extrinsic factors it can be made practically certain what property it was
intended to cover, it will be deemed sufficient.”

The appeal in the Zayzay case, supra, was dismissed because the supporting documents of the
bond showed no reasonable certainty and particularity of description of the property offered.

In the case before us, the real estates are located in two small cities and are described by lot
numbers. Deeds generally give four main descriptions of a * land . Every deed must contain
the names of the grantor and the grantee, the lot number, the name of the place where the specific
property is situated and an expert description of how it can be properly demarcated. In towns,
villages and small cities, the names of the grantor and grantee may constitute reasonable
description of the % land ™. Inclusion of the lot number and its location in addition renders the
description more precise. While all of the other descriptions may be necessary in certain areas,
the statute does not render other descriptive means insufficient by the omission of one.
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Counsel for appellee/movant argued that an affidavit of sureties must contain a description of the
properties pledged and that the description must be in harmony with those set out in all of the
required documents attached to support that bond. Appellant/respondent's counsel did not
disagree with this contention.

According to the records, the bond and its supporting instruments cover several properties that
were pledged by appellant/respondent. The certificate of property valuation attached to the bond
also indicates that the several properties pledged are located at various places in both
Charlesville and Marshall City. The attached affidavit of sureties gave description of a single
property without indicating which of the properties pledged is intended to have been described.
A single description for different properties situated in various places and owned by different
persons is deceptive and insufficient to create a lien on any of the several properties. Such a
description fits no property and it therefore renders an affidavit of sureties defective. Such an
affidavit cannot support a bond as in this case. The motion to dismiss the appeal is therefore
granted with costs against appellant. The Clerk of this Court is therefore ordered to send a
mandate to the trial court to resume jurisdiction over the matter and enforce its judgment. And it
iS so ordered.

Motion granted; appeal dismissed.

Mensah et al v Tecquah et al [1954] LRSC 29; 12 LLR 147
(1954) (10 December 1954)

H. D. MENSAH et al., Petitioners, v. G. C. N. TECQUAH, Associate Magistrate
for the City of Monrovia, B. G. McCABE, Police Magistrate,

and JACOB CUMMINGS, Respondents.

APPLICATION FOR WRIT OF PROHIBITION.

Argued October 26, 27, 1954. Decided December 10, 1954. Prohibition
will lie, although a court has jurisdiction, where the court exceeds or
abuses its jurisdiction.

Petitioners, lessees of ¥ land ¥ in

Monrovia, alleged that respondents had procured and issued a summary judgment
of eviction without a showing of adequate grounds therefor.

On appeal from denial of application for writ of prohibition in Chambers to
this Court, en bane, writ granted. A. B. Ricks for petitioners.

spondents. Jacob Cummings for re-

MR. JUSTICE SHANNON delivered the opinion of the Court.* One Joseph E.
Nelson, a near relative

of the petitioners, entered into a lease agreement with Jacob Cummings, one
of the respondents, for a parcel of L land ¥ situated in

the City of Monrovia, for a period of twenty calendar years as from August,
1949 at the rate of one hundred dollars per annum, payable

in quarterly installments. According to the terms of the lease, the said
Joseph E. Nelson was to erect a building on said % land % in
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conformity to specifications shown in said lease agreement. During the tenure
of said lease it was provided : "that the said Lessee

shall have the right to sublet or assign this lease

Mr. Chief Justice Russell was absent because of illness, and took no part in
this case.

148
LIBERIAN LAW REPORTS

without the consent of the Lessor, but the Lessor shall be informed." This
agreement was

duly entered into probate and registered according to law. Subsequently, that
is to say on August 21, 1951, the said Joseph E. Nelson,

lessor, having an occasion to go to the Gold Coast on an urgent call, issued
a document giving notice that he was assigning the leasehold

to one Ewur Sam Baiden, who was to pay the rentals as they became due to the
lessor. There is no evidence that the lessor was not

advised or informed of this assignment ; but, on the other hand, there is a
strong presumption of. this in that there is a copy of

a receipt in the record showing that the assignee had paid the rent to the
lessor up to December 31, 1953. Despite this, and without

any showing that said lease agreement had been cancelled, the lessor, one of
the respondents aforesaid, sought to eject the assignee

together with other sub-tenants by means of an action of summary ejectment
and even before the period for which the assignee claims

that he holds a receipt for rent paid. According to the petition a snap
judgment of eviction was entered in the absence of petitioners,

who were the defendants in said summary ejectment action, and without ever
giving them notice to appear and have their day in court.

At this stage prohibition proceedings were instituted to prohibit the
eviction, same having been filed before the Justice presiding

in Chambers, who denied same with following notation : "Because of what I
consider the unmeritorious character of nature of the petition

I refuse to order the alternate writ of prohibition prayed for issued. The
Magistrate is hereby authorized and ordered to proceed

with the case pending before him as though no inhibition had been placed
against his hearing and to conclude the matter, as, to issue

this writ prayed for would be lending aid to the party applying for same in
baffling justice."
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To this

ruling and order of the Justice presiding in Chambers, petitioners excepted
and prayed an appeal to the full Bench. After hearing

petitioners' counsel and, of course, respondent Jacob Cummings, who appeared
and filed a brief, we find ourselves certainly not in

agreement with our colleague in denying the petition as unmeritorious. It is
our opinion that said petition is pregnant with grounds

which merited the granting of the alternative writ of prohibition prayed for,
among which grounds we mention : (a) the existence

of a lease agreement under which petitioners enjoyed the leasehold ; (b) the
assignment of the lease to Ewur Sam Baiden; and (c) the regular,



prompt and full payment of the covenanted lease money up to and including
December 31, 1953, a date subsequent to the institution

of the action of summary ejectment before Magistrate G. C. N. Tecquah,
notwithstanding the last payment was made through the selfsame

Magistrate Tecquah, who issued the following receipt: "Received from Mrs.
Mensah of 0ld Crew Town the sum of $75.00 (seventy-five

dollars) being ground rent from 1lst. April 1953 to December 1953. "For Mr.
Jacob Cummings G. C. N. TECQUAH. "19/11/53." What is peculiarly
inexplicable, and will certainly remain so, because no opportunity was
offered or afforded for the hearing of the petition, is why

Magistrate Tecquah, who had acted as representing Jacob Cummings, and who
issued a receipt for "ground rent," consented to be Judge

in an action of summary ejectment when he should have known that the period
for which he had issued a receipt for rent had not expired

and the defendants below, now petitioners, could not have then been in
default. The situation becomes the more difficult and embarrassing

when the said Nlagistrate is charged with having decided the case in the
absence of the petitioners
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(defendants before him), without giving them an opportunity to have their day
in court. Had he done this he would have been reminded

that the defendants were not in default in meeting their obligations on the
lease agreement, since the receipt, supra, shows it was

through the said magistrate that the last rent was paid. Because of the
foregoing facts, added to the final determination of the

action of summary ejectment and the issuance of a writ of possession, we are
of the opinion that the writ of prohibition prayed for

should have been granted so that the merits of said prohibition could be
heard and determined. The ruling of the justice presiding

in Chambers is therefore reversed. Under the circumstances we would be left
with no alternative but to grant the issuance of the

alternative writ prayed for so, as to enable the respondents to file their
returns showing cause why said writ should not be granted.

But, considering all the facts in connection therewith, we are further of the
opinion that it would simply expend unnecessary energy,

time and money, especially so when the brief of respondent, Jacob Cummings,
does not at all deny the truthfulness oi the facts stated

in the petition, but rather simply submits that ( I) he has not been served
with a copy of the petition; and (2) that prohibition

will not lie when a court is exercising competent Jjurisdiction in any
judicial trial. Respondents submit that Magistrate Tecquah

had jurisdiction over the person as well as the subject-matter and cause in
said summary ejectment proceeding, and that the writ

as prayed for would be legally wanting in the present case and should
therefore be denied and the proceeding dismissed with costs

against the petitioners. It is true that, generally, prohibition will not lie
where a court has jurisdiction. There is no gainsaying

that Magistrate Tecquah has jurisdiction to try and determine cases 1in
summary ejectment. But where it appears that there is an excess

or abuse of that jurisdiction, or where
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the court attempts to proceed by a rule different from those

which ought to be observed at all times, prohibition does lie. Parker v.
Worrell, 2 L.L.R. 52; (1925). In such cases, it does not

only prohibit the doing of the unlawful act, but goes to the extent of
undoing what has already been done. See 22 R.C.L. 8 Prohibition

§ 7. In this case, Magistrate Tecquah acted irregularly by attempting to
proceed by a rule different from those which ought to be

observed at all times. In the first place, he should not have been willing to
act as Judge in a matter wherein he had acted as agent

or representative for one of the parties. In the second place, he should not
have gone into the case in the absence of the defendants or without first
having given them

notice to appear to have their day in court. His conduct, therefore, in
acting as Judge in the matter despite the above-stated facts,

and in entering and disposing of same to the extent of issuing a writ of
possession, are denounced ; and we are undoing the unlawful

acts complained of and directing the said Magistrate Tecquah to cancel,
vacate and void all of the proceedings had in the summary

ejectment case before him, including the writ of possession, to such an
extent as if no such actions had ever been taken; but, this

of course without prejudice to any rights of respondent Jacob Cummings in and
to said property wherein he considers himself unduly

wronged or taken advantage of. The compulsory writ prayed for in respect of
these proceedings is hereby granted and ordered issued

against the respondents; costs against said respondents and it is so ordered.

Writ granted.

Lay et al v Sandolo-Belleh et al [1984] LRSC 35; 32 LLR 264
(1984) (28 June 1984)

NYAN LAY, ALFRED KEHYEE, et al., Appellants, v. MARTHA SANDOLO-BELLEH
and DAVID L. BLEGAY, Appellees.

APPEAL FROM THE CIRCUIT COURT FOR THE EIGHTH JUDICIAL CIRCUIT, NIMBA
COUNTY

Heard: May 23, 1984. Decided: June 28, 1984.



1. All evidence must be relevant to the issue; that is, it must have a tendency to establish the truth
or falsehood of the allegations or denials of the parties, or it must relate to the extent of the
damages.

2. Issues not raised in a pleading may not properly be raised at the trial of a case.

3. Where a party excepts to the judge’s charge to the jury, he must specifically except to that part
of the charge with which he disagrees to enable the judge to rule on the issue.

4. Exceptions to the charge of the court should specifically point out the particular portion, or
portions of the charge objected to so as to appraise the court of the particular matters complained
of. Such objections to the charge cannot be waived but, it has been held that, objections to the
charge will be deemed waived unless each ground of objections is specified.

5. Before announcing the taking of an appeal, a party in a jury case shall move for a new trial
after a verdict and, in any case, shall except to the judgment.

6. In an action of ejectment, the parties must necessarily rely upon title, and the best title is one
given by the Republic of Liberia, with preference according to the date of issuance, the older
being preferred.

7. In an ejectment action, the mere allegation that money was collected to purchase real property,
without any showing of title, will not defeat a better title from the Republic of Liberia.

8. The Court will reverse and remand a case for a new trial where the irregularities complained
of are attributed to the trial court, and not to the inability of a retained counsel to adequately
defend or prosecute a civil action.

Appellants/defendants, who were unsuccessful in an action of ejectment in the lower court,
appealed to this Court on a two-count bill of exceptions essentially alleging that: (1) the lower



court judge erred when he denied the admissibility into evidence a receipt tendered by the
appellants to support their claim, and (2) the judge failed to instruct the jury on the question of
fraud as requested by the appellants. During the trial, the appellant argued that they had occupied
the real property in question with the late father of the appellees, Mr. Sandolo, with whom they
had also collected money to purchase the said property. They learned later that Mr. Sandolo
bought the same property and obtained a title deed in his own name. The heirs of Mr. Sandolo
introduced into evidence the warranty deed for the property issued by the Republic of Liberia,
while all the appellants had to show was a receipt from Mr. Sandolo for money, which the court
eventually rejected since it had not been specially pleaded in their answer. The court noted that if
the facts given by the appellants are true, they should have sought remedy at law against Mr.
Sandolo to recover their money, or to have the deed cancelled. The court also noted that during
the trial neither party submitted a written charge to be considered by the judge in his charge to
the jury, and when he did give his instructions to the jury, the appellants excepted generally, but
did not except to any specific portion of the charge. Specifically, not only did the judge fail in his
oral charge to the jury to include fraud, but the appellants also did not object to the judge’s
failure to expound on fraud in his charge. In view of the foregoing, this court was constrained to
affirm the decision of the lower court in favor of the appellees.

E. Winfred Smallwood of the Cooper & Togbah Law Firm for appellants; John T. Teewia of the
Carlor, Gordon, Hne & Teewia Law Offices for appellees.

MR. JUSTICE SMITH delivered the opinion of the Court:

The appellants, who were defendants in the court below, have brought this appeal on a two-count
bill of exceptions. They have charged the trial judge with denying admissibility into evidence a
receipt tendered by them in support of their defense, which receipt they claim was identified,
marked and confirmed by the court. In count 2 of the bill of exceptions, appellants contend that
the trial judge failed to expound to the jury, in his charge, the request made by them on the
question of fraud. For the benefit of this opinion, we quote the two-count bill of exceptions
verbatim, as follows:

"1.That Your Honour erred when the receipt tendered by them for the collection of money for the
purchase of said % land » was rejected by court. Said receipt, dated 1958, was marked by court
D/1 and confirmed by the court. To this error on the part of the court, defendants excepted.
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"2. And also because defendants submit that Your Honour erred when their request to expound
to the jury fraud was ignored. Defendants submit that this error on part of the court caused them
to except to the verdict and charge of jury as given them by court™.

As we have gathered from the record, when court's mark D/1 was offered into evidence,
plaintiffs objected on the ground that the instrument was not relevant to the case, and the trial
judge sustained the objection, observing that the said D/1 was not even pleaded.

Under our statute, all evidence must be relevant to the issue, that is to say, it must have a
tendency to establish the truth or falsehood of the allegations or denials of the parties. Civil
Procedure Law, Rev. Code 1: 25.4. If the receipt referred to was pleaded and made profert to the
defendants' answer, the court would have been in a better position to determine its relevance to
the case, but the document was not pleaded, and the appellants did not insist upon its inclusion in
the transcribed record in order for this Court to review its relevancy.

It is elementary to state here that the fundamental principle of all pleadings is that of giving
notice of what a party intends to prove at the trial. If the defendants relied on the receipt as
constituting their title to the * land %, they should have pleaded and annexed it to their answer
under the principle of notice, for “issues not raised in the pleadings may not properly be raised at
the trial of a case.” Shaheen v. Compagnie Francaise de I'Afrique Occidentale, 13 LLR 278
(1958). The receipt not having been pleaded and its relevance to the case properly shown by the
appellants, we hold that the trial court correctly denied the application to admit same into
evidence and appellants' contention cannot therefore be sustained.

In count 2 of the bill of exceptions, appellants contend that the trial judge erred when he failed to
expound their request to the jury. However, the records show that at the close of argument (not at
the close of evidence as provided by the Civil Procedure Law, Rev. Code 1: 22.9.(1), counsel for
appellants asked the court, in his own words, "to charge the jury on the following principles of
law: (1) The criteria and principle of law governing ejectment; (2) the principle governing the
rule of best evidence; (3) the principle governing unanimous verdict, and (4) damages in
ejectment suit”. Nowhere in the record is it shown that a request for written charge was made by
any of the parties, neither is it shown by the record in support of the bill of exceptions that a
request was made to the court by the appellants to charge the jury on fraud, nor did appellants
except to the court's oral charge specifically on any issue. Instead, according to the record,
appellants noted exceptions as follows: *To which oral charge, counsel for defendants excepts."
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By this exception, as noted by counsel for defendants, it is not specifically shown as to what part
of the judge's charge defendants excepted, and which principle of law was not ex-pounded to the
jury, if any. This Court has often held that where a party excepts to the court's charge, he must
specifically except to that part of the charge with particularity to enable the court to pass on the
issue. “A bill of exceptions must state distinctly the grounds upon which the exception is taken.”
It is improper to place upon the court the burden of searching the record in order to discover the
exception taken and the grounds therefor. Sampson and Johnson v. Republic[1952] LRSC 5; , 11
LLR,135 (1952). Exceptions to the charge of the court should specifically point out the particular
portion, or portions of the charge objected to so as to appraise the court of the particular matters
complained of. It has been held that the requirement cannot be waived, but that objections to the
charge will be regarded waived unless each ground for objection is specified. 23 C. J. S., Courts,
8§ 1345- Objection to Instruction, at 1005. Since the appellants have not specifically pointed out
the request made, which the court allegedly failed to expound to the jury in its charge, this Court
will not take cognizance of count two of the bill of exceptions.

The issue advanced by appellees in their brief is that appellants excepted to the verdict but failed
to file a motion for a new trial as a prerequisite to taking an appeal. The record does not show
that any motion was filed for a new trial. Our civil statute provides the following regarding
appeals:

"Before announcing the taking of an appeal, a party in a jury case shall move for a new trial after
a verdict and, in any case, shall except to the judgment”. Civil Procedure Law, Rev. Code 1:51.5.
Our law provides remedy if the verdict of the jury is contrary to the weight of the evidence, or if
the interest of justice requires such action to be taken. Here is the law:

“After a trial by jury of a claim or issue, upon the motion of any party, the court may set aside a
verdict and order a new trial of a claim or separable issue where the verdict is contrary to the
weight of the evidence or in the interest of justice . . . " Civil Procedure Law, Rev. Code 1:26(4).

However, appellants are not contending that the verdict is contrary to the weight of the evidence
adduced at the trial, nor have they sought to set it aside in the interest of justice. Their contention
is about the denial of their application to admit their receipt into evidence, and the trial judge's
failure to expound their request to the jury.

We have already discussed these issues and, in our opinion, the appellants have not availed
themselves of the safeguard of the law in order to benefit therefrom. In an action of ejectment,
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the parties must necessarily rely upon title, and the best title is that given by the Republic of
Liberia, with preference according to the date of issuance, the older being preferred. Walker v.
Morris[1963] LRSC 42;, 15 LLR 424 (1963).

Plaintiffs/appellees have supported their claim by a public % land % sale deed from the Republic
of Liberia to their late father for twenty-five (25) acres, signed by the late President William V.
S. Tubman on October 30, 1966. They have also shown letters of administration as heirs of their
late parents to administer their intestate estate, none of which instruments was denied by the
defendants/appellants. The defendants/appellants on their part have not shown title of any kind
except that they are contending, from their testimonies, that the ®.land » in question was
occupied by them together with the plaintiffs' late father, Sandolo, who thereafter purchased the
* land ¥ for himself after they had collected money to purchase said % land % together. It
would seem to us, from this contention, that if the late Sandolo had obtained title to the twenty-
five acres of % land ¥ in his own name for which they all collected money to purchase,
defendants had remedy at law to either demand the return of their money, or seek the
cancellation of his (Sandolo's) title deed during his lifetime, or resort to some peaceful means by
which they could benefit. In our opinion, in ejectment action, the mere allegation that money was
collected to purchase the subject property, without any showing of title, will not defeat a better
title from the Republic of Liberia.

Appellants have filed what they termed "submission™ in which they substantially alleged that,
although a motion for new trial was not filed as a prerequisite to taking an appeal, they pray that
the case be remanded for a new trial because their lawyer, Attorney Akosah, did not give them
proper and adequate legal representation. This Court will not do for party litigants what they
ought to do for themselves. Attorney Akosah was the choice of the defendants with whom they
established an attorney-client relationship. If this Court were to remand cases for new trial on
such ground, there would definitely be endless litigations in this country. This Court can only
remand a cause for a new trial where the irregularities complained of can be attributed to the trial
court, and not the inability of a retained counsel to adequately defend or prosecute a civil action.
The submission of the defendants/appellants does not therefore warrant the attention of this
Court.

In view of the proof of title by the appellees to the % land ™ in question, and in the absence of
any showing of right to possession and title of the subject real property on part of the appellants,
it is our opinion that the judgment of the court below should not be disturbed. The judgment
below is therefore confirmed and affirmed with costs against the appellants. And it is hereby so
ordered.

Judgment affirmed.


http://www.liberlii.org/lr/cases/LRSC/1963/42.html
http://www.liberlii.org/cgi-bin/LawCite?cit=15%20LLR%20424
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp2
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp4
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp3
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp5
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp4
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp6
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp5
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp7
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp6
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp8
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp7
http://www.liberlii.org/cgi-bin/disp.pl/lr/cases/LRSC/1984/35.html?stem=0;synonyms=0;query=land#disp9

Forleh et al v RL [2004] LRSC 3; 42 LLR 23 (2004) (13
August 2004)

LOUISE ADJUAH FORLEH et al., Appellants, v. REPUBLIC OF LIBERIA, Appellee.

APPEAL FROM A JUDGMENT OF THE CIRCUIT COURT, FIRST JUDICIAL CIRCUIT,
CRIMINAL ASSIZES, MONTSERRADO COUNTY.

Heard: March 22, 2004. Decided: August 13, 2004.

1. No person shall be held to answer for a capital or infamous crime except in cases
of impeachment, cases arising in the armed forces and petty offenses, unless upon
indictment by the grand jury; and in all such cases, the accused shall have the right to a
speedy, public and impartial trial by a jury of the vicinity, unless such person shall, with
the appropriate understanding, expressly waive the right to a jury trial.

2. In all criminal cases, the accused shall have the right to be represented by counsel
of his choice, to confront witnesses against him and to have compulsory process for
obtaining witnesses in his favor.

3. While a defendant in a criminal case has the constitutional right to compulsory
process to obtain witnesses, the witness testimony sought to be introduced must be
relevant to the matter at bar.

4. Although a judge errs in not granting a defendant’s application to produce
witnesses, the error is not reversible if the testimony sought to be brought is not relevant
and material to the matter.

5. The examination of witnesses in all cases is directly under the control of the trial
judge and if it is not shown that he abused his power by showing partiality to one side or
the other, his decisions are within the law.

6. A trial court may exclude evidence sua sponte if the question is irrelevant or
legally untenable.

7. A judge’s charge to a jury to bring in a unanimous verdict is not a reversible error,
being consistent with the law.

8. A defendant’s failure to take exceptions to a part of a judge’s charge to the jury
calling for the jury to bring in a unanimous verdict is deemed a waiver and it cannot
therefore be considered by the Supreme Court.

9. All evidence must be relevant to the issue; that is, it must have a tendency to
establish the truth or falsehood of the allegations or denials of the parties or it must relate
to the extent of the damages.



10. A motion is an application for an order granting relief incidental to the main relief
sought in the action or proceeding in which the motion is brought.

11. A motion made on the record of the court during the trial of a case is not required
to be made twenty-four hours before the hearing as provided under the Civil Procedure
Law.

12.  Prima facie evidence is evidence sufficient to establish the facts unless rebutted.
13.  The uncorroborated evidence of an accused is insufficient to establish his
innocence, especially where the evidence against him is clear and convincing.

14. A defendant may not be set free on the strength of his lone testimony, as against
those given by two or more witnesses.

15.  The jurors are judges of the facts.

16.  Anappellant may not assign for hearing before the Supreme Court any issue not
raised or excepted to in the trial court.

17.  The conflict in the testimonies of prosecution witnesses goes to the weight of the
evidence, not to its sufficiency, to sustain a conviction.

18.  Where a party contends that the verdict of the jury is contrary to the instructions
of the court and the evidence, it is encumbent on him to show to the court the specific
aspects of the instruction and evidence the verdict is contrary to.

19.  To merely aver that the verdict of the jury is contrary to the weight of the
evidence adduced at the trial is not detailed enough to enable the court to reach a
conclusion, and therefore the exceptions will not be sustained.

Appellant Louise Adjuah Forleh and others who were alleged to have acted on her instructions
were indicted, tried and convicted of the crime of criminal mischief in the Circuit Court for the
First Judicial Circuit, Montserrado County. The indictment alleged that Co-appellant Forleh and
the other defendants, jointly and severally, with criminal intent, did connive and conspire, and
acting by said conspiracy did illegally, wickedly, purposely, unlawfully, criminally, recklessly,
wantonly, purposely and knowingly destroyed, damaged and defaced the house of the private
prosecutrix, constructed on a parcel of * land » which Co-defendant/appellant Forleh claimed
belonged to her and to which she asserted she held title.

In their bill of exceptions and brief, the appellants charged the trial judge with commission of
reversible error when he (a) denied appellants’ request for a subpoena to be served on the office
of the Assistant Director for CID Affairs to testify to the procedure adopted by the police in
criminal investigation; instructed the jury to bring in a unanimous verdict; and granted the
motion of the prosecution made on the records of the court to strike the testimony of the
appellants’ second witness. The bill of exceptions also asserted that the verdict of the trial jury
was manifestly against the weight of the evidence adduced at the trial.

The Supreme Court dismissed the appellants’ allegations made against the trial judge and the
trial jury. The Court opined that while the appellants had the constitutional right to have
witnesses testified in their defense and the trial court is obliged to honour the request, the
testimony of the witnesses must be shown to be relevant to the issues at bar. Hence, the Court
said that while the trial judge had erred in not granting the request of the appellants, the error was
not a reversible one since the testimony of the witness was not shown to be relevant and
therefore did not have any impact on the trial, considering the overwhelming evidence produced
by the prosecution.

The Court further opined that on the question of the judge instructing the jury to bring a
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unanimous verdict, the act of the judge was consistent with the statute and therefore not violative
of any law or practice of this jurisdiction. The Court said also that as the appellants had not
excepted to the comment of the judge to the jury that they should bring in a unanimous verdict,
the issue raised in that connection was not a fit subject for consideration by the Court.
Additionally, the Court opined that the appellants had further waived the right to assert that the
trial judge had erred in not allowing the trial jury to visit the scene of the incident before bringing
in a verdict of guilty against them. The appellants had not raised the issue in the lower court so as
to enable them to have same placed in the bill of exceptions; and that as such they were without
the legal right to assign the failure as an error with regards to which the Supreme Court could
pass upon.

Finally, the Supreme Court stated that its examination of the case had revealed that the
prosecution had presented a prima facie case and that therefore the verdict of the jury was not
against the weight of the evidence. The Court noted that the only testimony of the appellants in
denial of the allegations contained in the indictment was that of Co-appellant Forleh. The
uncorroborated evidence of an accused, the Court said, was insufficient to establish his or her
innocence. Accordingly, the Court upheld the verdict of the trial jury and affirmed the judgment
of the trial court.

Frederick D. Cherue and Charles K. Williams of the Dugbor Law Offices appeared for the
appellants. Theophilus C. Gould, Solicitor General, appeared for the appellee.
MR. JUSTICE GREAVES delivered the opinion of the Court.

On April 11, 2002 the Grand Jurors of the First Judicial Circuit Court, Montserrado County,
Republic of Liberia, indicted Louise Adjuah Forleh et al. for the crime of criminal mischief. The
said indictment alleged among other things that on the 19th day of January, A. D. 2002, at about
2 0’ clock p. m. in the City of Paynesville, ELWA Junction, Montserrado County, Republic of
Liberia, the within named defendants, Louise Adjuah Forleh et al., without the fear of God and
the statutory laws of the Republic of Liberia, and with criminal intent, connived and conspired
severally, jointly, illegally, unlawfully, criminally, recklessly, wickedly, knowingly, wantonly,
and purposely destroyed, damaged and defaced private prosecutrix’s house, which was at roof
level. The house was built at the total cost of One Hundred Forty Eight Thousand Liberian
Dollars (LD148,000.00) and Three Thousand Seven Hundred Fourteen United States Dollars and
Seventy-Five Cents (US$3,714.75). This act thereby deprived the private prosecutrix of her
property (house) that she erected on her % land . Moreover, it was alleged that thereby the
crime of criminal mischief the said defendants did do and commit at the above named place, date
and time, in violation of chapter 15, section 15.5 (a, b, and c) of the New Penal Law of Liberia,
which states:

CRIMINAL MISCHIEF: A person is guilty of criminal mischief if he:

(a) Damages tangible property of another purposely or recklessly;
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(b) Damages tangible property of another negligently in the employment of fire, explosives or
other danger-ous means listed in section 15.4(1);

(c) Purposely or recklessly tampers with tangible property of another so as to endanger person or
property.

On the 21st day of August, A. D. 2002, the said case was called for trial as per a notice of
assignment. After notation of representations, prosecution made an application to amend the face
of the indictment to include Sam Strather, Abel Strather, Alexander Whornee and Abraham
Whornee as co-defendants. The said application was granted by the trial court and the indictment
was amended accordingly. Again, upon application of prosecution severance was prayed for in
said matter, as only Louise Adjuah Forleh had been brought under the jurisdiction of the court
and the other four co-defendants were at large. The court, over the objections of defendant’s
counsel, granted the application and the trial was proceeded with, with the defendant/ appellant
being tried alone.

Upon her arraignment, the said defendant/appellant entered a plea of not guilty, which joined
issue with the Republic of Liberia. A jury trial was duly held under the direction of the court and
on the 30th day of October, A. D. 2002 the trial jury returned a verdict of guilty against the
defendant/appellant. On the 4th day of November, A. D. 2002 defendant/appellant filed an eight
(8) count motion for new trial which was heard and denied by the court. On the 22nd day of
November, A. D. 2002 a final judgment confirming the verdict of the trial jury was rendered by
the court, sentencing the defendant/appellant to three (3) years imprisonment. Exceptions to the
verdict having been noted, and an appeal announced and granted, this case is before this forum of
final adjudication on an eleven (11) count bill of exceptions.

Although there are other issues raised in the bill of exceptions of the defendant/appellant,
however for the purpose of the disposition of this matter, we have singled out the following four
(4) issues as being meritorious or worthy of our notice. They are:

(1) Whether or not the trial judge committed a reversible error when he denied
defendant/appellant’s request for a subpoena to be served on the office of the Assistant Director
of Police for C.1.D. Affairs to testify as to the procedure adopted by police in criminal
investigations.

(2) Whether or not the trial judge committed a reversible error when he instructed the trial jury to
return a unanimous verdict.

(3) Whether or not the trial judge committed a reversible error when he granted on the record of
court the motion of the prosecution to strike the testimony of defendant/ appellant’s second
witness in the person of Emmanuel Beer, based upon its irrelevancy and immateriality to the said
trial.

(4) Whether or not the verdict of the trial jury in this case was manifestly against the weight of
the evidence adduced at the trial and also contrary to the law, and therefore the trial judge
committed a reversible error by confirming and affirming the verdict and adjudging the
defendant/appellant guilty.

We shall begin the discussion of the issues in a chronological order. The first issue which centers
around count ten (10) of the defendant’s bill of exceptions which states: “Your Honour also



committed a reversible error when you denied the defendant of her constitutional right to obtain
a witness by compulsory process. That is, Your Honour denied the request for a subpoena to be
served on the office of the Assistant Director of Police for C.1.D. to testify as to the procedure
adopted by police in criminal investigations”. In other words, the defendant/ appellant’s counsel
is invoking Article 21 (h) of the 1986 Constitution of the Republic of Liberia which states: “No
person shall be held to answer for a capital or infamous crime except in cases of impeachment,
cases arising in the armed forces and petty offenses, unless upon indictment by the grand jury;
and in all such cases, the accused shall have the right to a speedy, public and impartial trial by a
jury of the vicinity, unless such person shall, with the appropriate understanding, expressly waive
the right to a jury trial. In all criminal cases, the accused shall have the right to be represented by
counsel of his choice, to confront witnesses against him and to have compulsory process for
obtaining witnesses in his favor. He shall not be compelled to furnish evidence against himself
and he shall be presumed innocent until the contrary is proved beyond a reasonable doubt. No
person shall be subject to double jeopardy”. The question is did the trial judge violate this
provision of the constitution; if so, how? We can only find out by reverting to the courts record
from below in the instant case.

The records show that on the 49th day special jury sitting, Monday, October 21, A. D. 2002,
August, A. D. 2002 Term of court, sheet eleven (11), defendant/appellants counsel made an
application to the court below to have a subpoena deces tecum issued and served on the Assistant
Director of Police for C.1.D. Affairs for the purpose of coming before said court to testify as to
the procedure usually adopted by the Police of the Republic of Liberia with respect to criminal
investigations and the conduct and nature of such investigation respecting all statements taken at
same. Over the objection of the prosecution the trial judge ordered said writ issued. (See sheet
seventeen (17), 49th day special jury sitting, October 21, 2002). On the 23rd day of August, A.
D. 2002, sheet two (2), and at the call of the said case, the trial judge ordered the sheriff to read
in open court the returns on the back of the writ of subpoena duces tecum that was ordered
served on the Assistant Director of Police for C.1.D Affairs. The returns as read by the sheriff
showed that the Assistant C.I1.D Director was out of the country. The records also show that at
that stage the defendant/appellant’s counsel requested the trial judge to order the qualification of
two of his witnesses, Mr. Emmanuel Beer, who had also been subpoenaed to appear before the
said court upon defendant’s counsel request, and Roseline Goodrich. They were so qualified and
proceeded to testify in the matter.

On the 24th day of August, A. D. 2002, sheet two (2), 51st day’s special jury sitting, the
defendant/appellant’s counsel again requested the trial court to have a subpoena duces tecum
issued and have same served on the office of the Assistant Director of Police for C.1.D/C.1.U and
Interpol to have a representative or any authority or person thereof appear before the court for the
purpose of testifying to the normal procedure adopted in criminal investigations, the manner of
obtaining statements from suspects, and the procedure adopted in preparing a charge sheet and
transmitting same to courts of competent jurisdiction for trial. The court denied the application of
the defendant/appellant, stating that the director was out of the bailiwick of the Republic which
could be seen by the returns to the subpoena issued by the said court, and that there was still a
witness of defendant who had yet to testify, and must proceed to testify. This Court says that
while it is the constitutional right of the defendant/appellant in the instant case to compulsory
process to obtain witnesses (Article 21(h), Liberian Constitution), the witness testimony sought
to be introduced in court must be relevant to the matter at bar. Original African Hebrew Israelite
Foundation of Liberia v. Lewis, [1984] LRSC 29; 32 LLR 184 (1984), Syl 2. In our opinion even
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though the trial judge erred in not granting the said defendant/ appellant counsel’s application for
the writ to be issued for the second time in order to have his witness appear and testify on his
behalf, which is a violation of his constitutional right to compulsory process to obtain witness
(Article 21(h), Liberian Constitution), the testimony of said witness sought to be brought before
the court would not have been relevant. In other words, the testimony would have no impact on
the on-going trial considering the overwhelming evidence adduced by prosecution at the trial in
its favor. Moreover, defendant/ appellant’s counsel sought to have the C.1.D Assistant Director
appear in court to explain the procedure relative to criminal investigations before the police.
There was no charge sheet introduced by the prosecution at the trial below in which it was stated
that the defendant/appellant confessed to the commission of the said crime. The prosecution was
not rely-ing on the lone testimony of Sgt. Appleton, the investigator of said matter at the Police
Station in Paynesville, to establish or prove its case. The prosecution had produced four (4) other
witnesses beside Sgt. Appleton who testified before court, among other things, that they were
present when said structure was demolished; they had heard defendant/appellant making remarks
like: “they are always building on people’s ® land ™, | will make sure and destroy this
building”; that the defendant/appellant carried armed men on the site who, with the assistance of
the defendant/appellant, destroyed the private prosecutrix’s house with diggers, pin bar, shovel,
hammer, etc. These items were produced in court. (See sheet 2, 42nd day, jury sitting, Tuesday,
October 8, 2002 through Wednesday, October 16, 2002; sheet 12, 48th day Special Jury
Session.) We are therefore of the opinion that even though the trial judge erred in not granting
the defendant/appellant’s counsel application to produce said witness, we will not reverse the
matter on this issue as the testimony which the counsel sought to bring before the court was not
relevant and material to the matter, as stated earlier. In Anderson v. Republic, [1978] LRSC 26;
27 LLR 67, syl. 6 (1978), this Court opined that “the examination of witnesses in all cases is
directly under the control of the trial judge.” Hence, if it is not shown that he abused his power
by showing partiality to one side or the other, his decisions are within the law. Also, at syllabus 7
of the same case, this Court said: “A trial court may exclude evidence sua sponte if the question
is irrelevant or legally untenable....”

The facts show also that defendant/appellant counsel applied to the court below for the wrong
writ (subpoena duces tecum), instead of subpeona ad testificandum. “A subpoena duces tecum is
different from a subpoena ad testificandum, the latter being to have a witness testify in general
and the former being to have the witness produce the requested documents”. Insurance Company
of Africa/Intrusco Corporation v. Fantas-tic Store, [1984] LRSC 48; 32 LLR 366 (1984), syl. 6.
Defendant’s counsel therefore should have applied for a subpoena ad testificandum instead of a
subpoena duces tecum since he wished to have said witness testify instead of producing
documents in court.

Coming to issue number two (2), i.e., whether or not the trial judge committed a reversible error
when he instructed the trial jury to return a unanimous verdict; centers around count six (6) of
defendants/appellants’ bill of exceptions. Count six (6) of the said bill of exceptions says that
“Your Honour committed a reversible error when Your Honour charged the jury to return a
unanimous verdict. That is to say, Your Honour’s insistence upon what verdict to be returned by
the jury or as to the unanimity of the jury’s verdict did prejudice the minds and independence of
the jury in exercising their impartial or best judgment. Under our law, remarks by the trial judge
which prejudice or tend to prejudice the minds of the jury against the unsuccessful party affords
a ground for a reversal of the judgment. Your Honor did commit a reversible error by an
irregular charge to the jury”.
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We shall now revert to that portion of the trial judge’s charge to the trial jury which is found on
sheet nine (9), 55th day’s special jury sitting, Wednesday, October 30, A. D. 2002, which the
defendant/appellant’s counsel is contending is contrary to the law. We quote the first paragraph
of the judge’s charge, beginning at the sixth (6th) line from the bottom of said paragraph, which
reads: “where there is no doubt that the private prosecutrix house was broken down and that said
house was broken down by the defendant in the dock, along with others, you will return a verdict
of guilty against her; but where you people find that there is doubt as to the breaking down of the
private prosecutrix’s house and as to the defendant being the one who had broken down said
house with others, then you will return a verdict of not guilty in favor of the defendant”. In the
next paragraph on the same sheet, the trial judge continued his charge to the jury by stating:
“You will now go into your room of deliberation to consider your verdict. But before doing so,
this court would like to discharge alternate jurors Hawa Cuffy and Mary Tarpeh, with thanks and
after inspection of the Criminal Verdict Form by lawyers on both sides you will proceed to your
room of deliberation and return a “unanimous verdict”.

Before discussing the issue raised by defendants/ appellants’ counsel, we shall first revert to the
law governing verdict which is found in chapter 20, section 20.11, paragraphs 1 and 2, pages
378-379, 1 LCL Revised, Criminal Procedure Law.

1. Procedure on Retirement of Jury. “After hearing the instructions of the court, the
jurors shall retire from the courtroom to consider their verdict. The Court shall appoint
one of the jurors foreman or instruct the jurors to select one of their number as foreman™.
2. Form of Verdict. The verdict shall be unanimous and shall be guilty or not
guilty”. [Emphasis supplied]

Black’s Law Dictionary, 5th edition, page 1398 (VER-DICT), states: “In criminal cases, the
verdict shall be unanimous and shall be returned by the jury to the judge in open court”.

From the laws quoted and the wordings of the trial judge’s charge to the trial jury to bring a
unanimous verdict, he did not commit a reversible error. Furthermore, there is no showing as per
the records from the court below that the said defendant/ appellant’s counsel excepted to that
portion of the trial judge’s instruction/charge to the trial jury. Defendant/appellant’s failure to
take exception to the trial judge’s charge/instructions to the trial jury is deemed as a waiver and it
shall not be considered on appeal by the Supreme Court. Ezzedine v. Sambola, [1988] LRSC 53;
35 LLR 239, syl. 6 & 8 (1988); Kpolleh v. Republic, [1990] LRSC 1; 36 LLR 623, syl 5. (1990);
Lay et al. v. Belleh et al.[1984] LRSC 35;, 32 LLR 264, syls. 3 and 4 (1984).

The third issue, that is, whether or not the trial judge com-mitted a reversible error when he
granted the motion of the prosecution to strike the testimony of defendant/appellant’s second
witness in the person of Emmanuel Beer, based upon its irrelevancy and immateriality to the said
trial, centers around count eleven (11) of defendant/appellant’s bill of exceptions which states:
“Your Honour also committed a reversible error when you granted the request of prosecution to
strike the testimony of defendant’s second witness, in person of Emmanuel Beer”. A recourse to
the testimony of defendant/appellant’s second witness, in person of Mr. Emmanuel Beer which is
found on sheets three (3) and four (4), 50th day special jury sitting, Wednesday, October 23, A.
D. 2002, shows thus on the direct examination:

Ques: “Mr. Witness according to the application made to this court you were requested to appear
to testify on a complaint filed by Adjuah Forleh at the Ministry of Justice sometime ago
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respecting the interference with her % land ., the investigation conducted and the attendant
conclusion if you know. Now that you are before this court, please say all that you know within
your certain knowledge touching the said matter, the subject of the subpoena”.

Ans: “I vividly recollect sometime in 2000 one Amos Goll brought Mrs. Adjuah Forleh in my
office at the Ministry of Justice. He introduced her to me that she has some problems there from.
| tried to ascertain from her what the nature of her problem was. She then explained to me that
one Snorton had encroached on her premises behind LBS in Paynesville. | asked Mrs. Forleh if
she had a genuine deed to authenticate her claim. Predicated upon that she did present to me
copy of a deed..... at the Ministry of Justice in person of ClIr. Theophilus C. Gould. I then took
her upstairs, introduced her to Cllr. Gould and then she explained to him the nature of her
problems, after which I took leave of them and went downstairs to my office”.

The prosecution then motioned the trial judge to strike the testimony of Witness Emmanuel Beer
from the record/minutes of the case as same did not touch on the facts and circum-stances of said
case. Prosecution relied on section 25.4 of the Civil Procedure Law which states that “All
evidence must be relevant to the issue; that it must have a tendency to establish the truth or
falsehood of the allegations or denials of the parties or it must relate to the extent of the
damages”. The court sustained the said motion over the objection of defendant/appellant’s
counsel on the ground that the testimony of said witness was irrelevant to said trial as the
allegations that formed the basis of said trial was one laid out in the indictment found against the
defendant that she, along with other persons, demolished the private prosecutrix’s house
sometime in 2002. The court went on to say that said testimony did not have the tendency
whatsoever to establish the truth that Adjuah Forleh did demolish the private prosecutrix’s house
or the tendency to support the denial of Defendant Adjuah Forler that she did not demolish the
private prosecutrix’s house, the subject of these proceedings. Defendant/appellant also contended
that a motion is to be in writing and made at least twenty-four (24) hours before hearing.
Prosecution countered said argument by invoking section 10.1 of the Civil Procedure Law,
which states, at paragraph 1, DEFINITION AND GENERAL PROCEDURE. 1 Motion Defined;
When and How Made: “A motion is an application for an order granting relief incidental to the
main relief sought in the action or proceeding in which the motion is brought. A written motion
is made when a notice of the motion is served. Unless mad